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Request of heritage the right to lawsuit 

Rushit Demo, Mirgen Prence 

Introduction 

The lawsuit to request inheritance 

was provided in Roman law as a protection 

tool of heritage in favor of the inheritors 

who are called in inheritance. These 

inheritors to protect their heritage rights 

had access to three basic types of remedies, 

which aimed: Right itself realization of 

heritage; Realization of some rights of 

heritage; Sharing measure inheritance 

between co- inheritors1. For the realization 

of the right of inheritance, thus to recognize 

the status of inheritor, serving "hereditatis 

petitio", which was a request for the search 

of the inheritance. The inheritors took up 

this petition in any case when he denied 

inheritance rights. When the claimant prove 

that he had the right to inherit, then he took 

all the inheritance or part of the heritage 

that the lawsuit claimed2. In Roman law this 

suit have called the "Rio hereditatis" which 

means heritage rivendication. The 

defendant in this lawsuit were all owners of 

objects belonging to the hereditary, who 

denied to the claimer the quality of inheritor 

and thus the right of inheritance3. 

                                                           
1 Ivo Puhan, "E drejta romake", "Enti i teksteve dhe  
i mjeteve mësimore i Krahinës Socialiste Autonome të 
Kosovës", Prishtinë, botim i pestë, f 433.  
2 Arta Mandro, "E drejta romke", "Afërdita", Tiranë 
1998, fq 333. 
3 Kristaq Harizi, "Padia për kërkimin e trashëgimisë 
Neni 19 L.T.", artikull i botuar në revistën "Drejtësia 
Popullore", Nr 2,viti 1958, fq 34. 

This lawsuit in Roman law has the 

nature of a real claim "erga omnes". Over 

time, this lawsuit to seek any benefits 

derived from the inheritance as for example 

seeking revenue derived from inheritance, 

pay compensation under the rules of 

possession in good faith or in bad faith, 

these obligations for which the respondent 

answered personally4. Therefore, a lawsuit 

that initially had the nature of a real claim 

took later the nature of a personal lawsuit. 

Yet there opinion that "petitto hereditatis" 

in Roman law has been a real lawsuit5. Since 

Roman law of inheritance claim to the 

research resembled the recovery lawsuit 

because both these charges had real 

character. As in the recovery lawsuit in 

search of inheritance claim, determined by 

the court early existence of a real title (the 

claimant as owner or as inheritor), and then 

required to submit an item or hereditary 

property that is owned by the defendant 

unfairly. Even in Roman law predicted that 

the possessor in good faith who has sold the 

benefits of the hereditary before the 

inheritor claimant to present the claim to 

the court (claim for inheritance request) 

                                                           
4 Kristaq Harizi, "Padia për kërkimin e trashëgimisë 
Neni 19 L.T.", artikull i botuar në revistën "Drejtësia 
Popullore", Nr 2,viti 1958, fq 34. 
5 Bruno Schmidlin, Carlo Augusto Cannata, "Droit 
prive romain", II, Obligations, Procedure, 
Successions, "CJR" Payot Lausanne 1991, fq 231. 
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heir claimant must submit only what has 

benefited from this sale6. 

In Roman law, the claim to the 

inheritance does not prescribe. No general 

prescription of this claim is justified 

whenever with the ancient formula "Semel 

heres semper heres" (once inheritor always 

inheritor), which means that this lawsuit 

does not become obsolete because it is 

connected with the quality of the inheritor 

who is permanent7. As for the realization of 

concrete rights of inheritance, the inheritor 

had all the claims that the decedent 

belonged when he was alive. Hereditary 

sharing between co-inheritors, the claimer 

can establish another lawsuit defined as 

"actio Familiae erciscundae". This lawsuit 

existed and the law of XII tables and serving 

for the separation or the dissolution of 

family communities8. 

Which were the protective assets 

in the right of heritage until the 

entry into force of the Civil Code 

of 1928? 

The civil legal relationship of 

heritage in different ways is protected and 

with different tools in different historical 

periods. Lawsuit to request heritage as a 

means of protection of inheritance, for the 

                                                           
6 Feti Gjilani, "Parashkrimi i padisë sipas 
legjislacionit të Republikës Popullore të 
Shqipërisë", botim i vitit 1965, fq 51. 
7 Arta Mandro "E drejta romke", "Afërdita", 
Tiranë 1998, fq 333. 
8 Shih lvo Puhan, "E drejta romake", "Enti i teksteve 
dhe i mjeteve mësimore i Krahinës Socialiste 
Autonome të Kosovës", Prishtinë, botim i pestë, 
faqe 434. 

first time in the Albanian legislation, 

regulation found too late, in Decree No. 

1892, dated 07.05.1954 "On Heritage". 

In periods prior to issuance of this decree, 

civil legal relationship of heritage is 

protected in other ways by other means 

provided by law or traditionary law. So 

Albanian traditionary law protected the 

inheritance and ownership by traditions 

that exist in each province. 

The Canon of Lek Dukagjini had 

traditionary rules regulating circle of 

inheritors, so the persons who were 

recognized as inheritors and the part that it 

was their right to inheritance. The authority 

that gave justice where inheritors directed 

to protect their rights regarding to property 

inheritance, when others were denying 

these rights was “Old Men Trial”. In 

Albanian provinces where exists 

traditionary norms of Labëria Canon as in 

the of Lek Dukagjini Canon, assigned elders 

to resolve various disputes that could arise 

about heritage issues. Thus came the 

division of property of inheritance, made by 

big brother, or a cousin9, or a neighbor 

when do not have agreement to divide the 

estate, because of the existence of disputes 

and disagreements between the brothers, 

with the consent of the inheritors assigned 

elders with consent of interested parties. 

Before the release of the Civil Code 

of 1928, when our country was in force 

Ottoman legislation, the jurisprudence of 

                                                           
9 E drejta zakonore shqiptare", (1), Tiranë 1989, 
fq 145-148. 
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the time note that the charges for 

demanding of heritage has been recognized 

and implemented in the judicial practice of 

the time, perhaps not in the sense that today 

this special tool protection of inheritance10. 

"Lawsuit heritage. When the claim is 

formulated from inheritor and the 

respondent is in denial must prove 

inheritance the way of his legacy." 

From this paragraph, separated from 

a judicial decision of time, it is clear that the 

claim for research raised the heritage 

inheritors who were denied their role as 

inheritors of the defendants (located in 

denial "). Also, out of clear that these 

inheritors claimers in the lawsuit, have to 

prove their capacity as inheritors and how 

they gain the heritage11.  

Which were the protective assets 

in the right of heritage under the 

Civil Code of 1928? 

The Civil Code of 1928, although it 

was quite advanced for the time, it was 

adopted, did not provide for claim heritage 

as a means of protection of the heritage. 

In the jurisprudence of the time, we 

note that there are cases when the 

inheritors defend the hereditary 

possessions of their capacity as inheritors, 

when the quality co- inheritors denied it 

have filed a claim for judicial partition of 

                                                           
10 Ismet Elezi "E drejta zakonore e Labërisë në 
planin krahasues", "Libri Universitar", Tiranë 
1994, fq 150. 
11 Vendim i datës 1.4.1926 i Gjyqit të Diktimit, 
marrë nga Revista "Jurisprudenca Shqiptare", Nr 
6, viti 1927, fq 86. 

succession prescribed by Articles 358 to 

370 of Appendix II in Civil Code Procedure12.  

To perform division operations of 

the court, appointed a notary of the place 

where he should accomplish this division, 

which after realizing formalities necessary 

for division of inheritance, compile a record 

that is signed by the inheritors. The records 

of the Registry of the Court appear to 

homologation (calculus). Parts of 

inheritance after being divided equally, 

determined by lottery inheritors and it held 

the record that had value-division act 

(Article 369 of Appendix II of the Civil Code 

Procedure). When the value of the 

hereditary not exceed 2500 gold francs, a 

lawsuit is started before the pacifying court 

(Article 359 of Appendix II of the Civil Code 

Procedure). When the value of the 

inheritance was over 2500 gold francs, the 

partition lawsuit raised before the primary 

judge, or before collegial court (Article 360 

of Appendix II of the Civil Code Procedure).  

Therefore, although 1928 the Civil Code not 

provided for demanding claim inheritance 

as a means protection of inheritance, in 

other means predictable its defense, the 

claim for judicial division of the inheritance 

(Articles 710- 725 of Civil Code year-1928). 

The Civil Code of 1928 provided another 

means of protection and inheritance, which 

was a request for performing division. This 

petition was in cases where the division of 

                                                           
12 Pietro Rescigno, "Manuale del diritto privato 
italiano", Casa Editrice Dott. Eugenio Jovene, 
Napoli 1996,fq 574. 
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inheritance is under the influence of 

violence or fraud. 

Another case when the settled claim 

of performing division, when for various 

reasons, one of the co-inheritors proves that 

the division has been denied more than 

percentage share of the heritage. Division 

for the reasons mentioned above damaged 

this suit up against co- inheritors, as has 

become the division of the heritage, one or 

some of the inheritors. Its aim was to repeat 

the division of inheritance in order that the 

property divided fairly between the 

inheritors (articles 762- 767 Civil Code 

1928). 

Lawsuit to request heritage under 

Decree No. 1892 dated 05.07.1954 

"On heritage" 

For the first time, in the sense that 

today, the claim to the inheritance is 

regulated by the 1954 decree "On Heritage". 

In Article 19 of the decree determined: "The 

inheritor has the right to take action against 

the person who keeps the property known 

as the inheritor to the hereditary right and 

to deliver the inheritance, or property 

acquired by the duly the possessor in good 

faith and bad faith.  

The claim may be brought against 

the person who holds the property as 

inheritor based on a heritage of evidence 

(Article 17) and when it is the state. Person 

who has acquired in good faith and with 

counter anything inheritance from such an 

inheritor is not obliged to return the item." 

The formulation this provision gives 

full notion of hereditary claim to the 

research as a means of special protection of 

the inheritance. From the provision it is 

clear that the right to raise this claim had 

inheritors, whether legal or testamentary, 

who were denied this quality by other 

persons (the defendant), who claimed that 

they were the heirs of the inheritance, with 

the quality possessed.  

The respondent in this indictment 

were persons possessed hereditary 

property as inheritors, but that were not 

actually so. The defendant can hereditary 

wealth possessed by having or not a witness 

heritage. It is noticed that the defendant in 

this lawsuit could also state the quality of 

inheritor, then, when hereditary property 

possesses as inheritor. The purpose of this 

claim is clearly defined in the above-

mentioned provision and is the recognition 

of the claimer as inheritor, the delivery of 

inheritance and property acquired through 

it. According to this decree, the claim for 

inheritance is prescribed over six years 

from the time of opening of the inheritance. 

When the inheritor is the state, or a state or 

social organization, the lawsuit it is not 

prescribed (Article 19, third paragraph of 

the decree). 

Decree "On heritage", provided the 

claim of division of inheritance as a means 

of protection of the inheritance. However, 

despite these protective assets in favor of 

the inheritor, the decree provided another 

means of inheritance protection, a claim for 



Wiedza Prawnicza nr 3/2015 Strona 8 
 

the invalidation of the certificate of 

inheritance (Article 18 of the decree), it 

stood when the certificate of inheritance 

allegedly not responding truth. Regulation 

of hedge means inheritance in the Decree 

"On Heritage". Seems excessive, considering 

that the admission of the lawsuit to request 

the court inheritance, would make no effect 

proof of inheritance, which in Under Article 

18 of this decree, it was a judicial decision 

confirmation fact, which is that force until 

proven otherwise with regular charges for 

research such as inheritance claim. In this 

sense it seems right that the claim for a 

declaration of invalidity of the certificate of 

inheritance, found reflection in the Civil 

Code of 1994 which is currently in force. 

The Heritage request (Lawsuit), 

under the Civil Code of 1982 

When the People's Socialist Republic 

of Albania (PSRA) came into force, civil legal 

relations of property and the relationship 

with civil legal heritage had suffered a 

strong "shock", because private property 

was significantly incomplete, limited to flat 

the personal belongings of the person and 

was empowered by the other state property, 

due to political and economic factors of the 

time. In this context, a "shock" suffered 

heritage institute, which in the Civil Code of 

1982 predicted a profit as property and not 

as a separate institute of civil law.  

Lawsuit to request inheritance as a 

means protection of inheritance, provided in 

this code in a single provision (Article 101). 

Formulating this provision, there is no 

change compared with Article 19 of the 

Decree "On Heritage", in terms of active 

legitimizing, passive object of the lawsuit, its 

legal cause. What differs from Article 19 of 

the Decree "On Heritage" is that Article 101 

did not exist a third paragraph which 

provides the limitation of this claim, as it 

was in Article 19 of the Decree "On 

Heritage". Also in 1982 Civil Code, there was 

a provision, which provided that the claim 

of inheritance request is prescribed (or not 

prescribed). Based on this fact, to determine 

that the claim is prescribed or not, for the 

request of the heritage under this code. The 

doctrine and jurisprudence of the time 

referred to general provisions of the Civil 

Code, regarding the institution of limitation 

(Article 59), that it defines the terms of the 

limitation of claims 1 year and a half and 3 

years. 

The regulation of civil legal relations 

of heritage in 1982 Civil Code continued 

until 1994, when the current Civil Code 

came into force. Nevertheless, before the 

release of the code, after 90 years, with the 

changing economic and political system in 

our country and the "birth" of private 

property, came and a number of laws that 

regulate it, starting with the main law "On 

constitutional Provisions" No. 7491, dated 

29.4.1991. 
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Comparative aspects with Italian 

legislation 

Italian legislation provides for claim 

request of heritage as a means of protection 

of the inheritance. The Italian Civil Code is 

regulated in the second book, Chapter IX, 

Articles 533-535. 

The lawsuit to request heritage the 

Italian legislation has a similar arrangement 

with the regulation stipulated in our Civil 

Code. Thus, Article 533 of the Italian Civil 

Code the meaning given inheritance 

protection means, as our Civil Code gives 

meaning to request the inheritance claim in 

its Article 349. 

In this legal provision is clear that 

the request to claim for the heritage could 

raise any inheritor denied his quality as an 

inheritor of the decedent from the 

defendant. The object of this lawsuit is 

recognition of the quality of inheritor and 

delivery of heritage. From the wording of 

Article 533 of the Italian Civil Code, it does 

not indicate that the subject of the claim to 

inheritance is also seeking delivery of 

property acquired by inheritance, according 

to the rules of possession in good faith and 

bad faith, as stated in Article 349 of our Civil 

Code. However, the request of benefits and 

inheritance income, improvements, 

additions, incurred costs, under the rules of 

possession in good faith and bad faith, 

provided in Article 535 of the Italian Civil 

Code. 

As in our Civil Code (Article 351) 

also in Italian Civil Code (second paragraph, 

Article 533), stated that the charges for 

research of inheritance does not become 

obsolete, unless adverse effects in relation 

to specific assets.  

The Article 534 of the Italian Civil 

Code, provided that the request for the 

claim of inheritance can also be filed against 

a third person, who has received items from 

the heritage of a inheritor who claimed to 

possess this wealth with this quality.  Such 

unclearly, provided in our Civil Code, in 

Article 350. Also, the Article 534 of the 

Italian Civil Code, provided that the true 

inheritor has no right to require third 

person granted rights by the latter from the 

apparent inheritor when these rights has 

earned the title of demonstrable and 

provided that the third person to have been 

in good faith. Even our Civil Code, the Article 

350 stipulates that a person who has gained 

the trust anything inheritance from an 

inheritor who possessed it on the basis of a 

testimony heritage (apparent inheritor), is 

not obliged to return the item , if it has won 

it with compensation. 

The difference between these two 

provisions, the Article 534 of the Italian Civil 

Code and the Article 350 of our Civil Code is 

that Italian Civil Code not required as a 

condition of the third person to have won 

the thing of inheritance the compensation. 

Not to be obliged to return it to the owner 

(as provided in Article 350 of our Civil 

Code), but is projected as a third person if 
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you have acquired these items from the 

apparent inheritor with a demonstrable 

title.  

The Article 534 of Italian Civil Code, 

provide an exception to the above rule, 

which is not provided in our Civil Code. 

Thus, the Italian Civil Code provided that the 

third person who benefits from a hereditary 

fortune from an apparent inheritor, based 

on a demonstrable title and in good faith, 

cannot keep it for himself and shall return 

inheritor claimant, if it comes to real estate 

and intangible assets recorded in public 

registers. In this case, the property should 

gain the title of heir apparent heritage and 

its alienation to the third person of the 

apparent inheritor, are not recorded in 

public records before enrolling this 

hereditary property by the true inheritor, or 

registration-request lawsuit against the 

apparent inheritor, set up by the true 

inheritor. 

In the Article 535, second paragraph 

of the Italian Civil Code, as well as in Article 

350, second paragraph of our Civil Code if 

the holder in good faith, in good faith that 

has alienated some inheritance, is obliged 

only to refund claimant inheritor received 

the price or the equivalence. If the price or 

the equivalence is still unfulfilled obligation, 

claimant inheritor exceeds the right to seek 

its repayment. Is the possessor in good faith, 

who has received the hereditary possession, 

claiming incorrectly that is inheritor, then, 

when the holder believes that is indeed the 

inheritor? The Article 535 of Italian Civil 

Code, unlike our Civil Code, if the trust does 

not exist if the holder mistake inheritance, 

consisting of his wrong opinion that really is 

the inheritor of this property, is a serious 

mistake. 

Comparative aspects of the 

French legislation 

French Civil Code does not include a 

claim of inheritance research as a means of 

protection of the inheritance. However, the 

French doctrine of law has given the 

meaning of this means protection of 

inheritance. 

The claim for request of heritage can 

be defined as the means by which an 

inheritor wants to be recognized his quality, 

in order to subsequently require all or part 

of hereditary property held by a third that 

occupying this property claiming that it is 

the inheritor. 

According to French doctrine, this 

lawsuit has real character, for the fact that 

its subject is the search of inheritance, and 

its main effect is the transfer of the 

ownership right over the inheritance, the 

inheritance to inheritors. 

This lawsuit provide the 

prescription within 30 years, in contrast to 

our legislation that states that this claim is 

not time barred (Article 351 of our Civil 

Code). 

There are discussions in French legal 

doctrine about the fact that the limitation 

period begins to the lawsuit, at the time of 

death of the testator, or by the time the 
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owner of hereditary starts behaving as her 

inheritor. There is also a belief that a 

request of claim in inheritance can raise a 

legal inheritor, who is not called in 

inheritance, when his relatives (for example 

his father), who are the inheritors and shall 

inherit, do not exercise yourself lawsuit for 

the quest of inheritance therefore they are 

inactive.  

As to the effects of request of claim 

of the inheritance, in doctrine the position 

that, in relations between the parties the 

situation is analogous to that arising from 

the receipt of the claim of recovery of the 

judicial process, then it turns inheritor 

heritage of claimer by its owner. Also in bad 

faith holder is obligated to return the 

benefits of the hereditary revenues, while 

the possessor in good faith shall not be 

obliged to return the benefits of this wealth. 

Even our Civil Code, Article 350 

provides that a person who has gained the 

trust and counter items inheritance from an 

inheritor who holds hereditary property 

under a heritage evidence (inheritor 

apparent) there is obliged to return these 

items. French legal doctrine has an opinion 

that is not required as a condition of 

inheritor apparent confidence, not to be 

forced to return items the third person of 

the claimer of hereditary inheritor. In this 

case, there is no interest of inheritor 

apparent to be protected, but to protect the 

interest of the inheritor claimer and the 

third party he has acquired inheritance 

property items in good faith with 

compensation. Regarding the legal nature of 

this charge, in French legal doctrine is the 

position that it has a dual character, 

personal and real12. 

Comparative aspects of German 

legislation 

German civil law provides the claim 

for the request of heritage as a means of 

protection of the heritage. If the heritage, 

with the opening of the inheritance becomes 

the property of an inheritor not really true 

inheritor has the right to bring a lawsuit 

against him to seek all hereditary property 

or items specific to that property. 

The lawsuit for provides the claim 

for request of heritage under German civil 

law, as well as under our Civil Code, may 

establish a co-inheritor, looking all the 

inheritance, provided that the objects of 

inheritance object navigation submit later 

by the belonging parts all other co-inheritor. 

According to German civil law, the 

defendant in the lawsuit for the request of 

heritage is the person who owns the 

property inheritance or objects as inheritor 

of the decedent. How ignorant can also be a 

co- inheritor, who claims to be the sole 

inheritor of all hereditary and thus 

possesses the quality of all of this wealth, 

denying the quality of co- inheritor 

claimants.   

According to German civil law the 

claim for the request of heritage cannot be 

brought against a third party who possesses 
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a part, or an item of this property, but not 

the quality of inheritor. 

The object of the lawsuit, according 

to German law, as required by our Civil Code 

(Article 349), is the recognition of the 

claimer as inheritor, hereditary handover 

and delivery of property acquired through 

it. 

Therefore, as we see the treatment 

that makes the German civil law lawsuit is 

very similar to the treatment that makes 

Albanian legislation (Articles 349-352, Civil 

Code). 

The purpose of the claim for the 

request of heritage, the content of Article 

349 of Civil Code, appears that this lawsuit 

arises for two purposes: 

1. The claimer recognized as heir of the 

decedent, by the defendant, on the 

real object navigation. So hereditary 

entitled claimants on that property. 

2. To surrender all inheritance (or its 

object) and property acquired by 

her, unjustly held by the defendant 

with the quality of inheritor. 

This lawsuit might can be elevated 

only from the person who claims to be the 

inheritor of the decedent and denied the 

defendant quality. On the other hand, the 

defendant claims that he is the inheritor of 

the decedent and thus possesses the quality 

of the hereditary estate13. 

                                                           
13 Jacques Flour, Henri Souleau, "Les 
Successions", "Armand Colin", fq 149. 

Although the claim for the request of 

heritage has two purposes. Its main goal is 

the delivery of hereditary plaintiff by the 

defendant. It is this main goal of the plaintiff 

and the final goal of the lawsuit. Recognition 

as the heir of the decedent plaintiff by the 

defendant, is aimed, the latter returns from 

inheritance claimer. In this lawsuit inheritor 

claimant, initially requires recognition as 

inheritor and then submission of 

inheritance depending on the receipt of the 

first search, but its main goal is the delivery 

of inheritance, that is possible only thanks 

to the implementation of the first objective 

so the knowledge of the claimer as inheritor 

of the decedent14. 

Lawsuit, as a tool before the court 

protection of the subjective rights of the 

claimer, consists of three main elements of 

which are necessary: The subjects of the 

lawsuit, the object of the claim and its legal 

cause. The subjects of the lawsuit are: 

Claimant is an active entity, the person who 

raises the claim and the defendant is the 

person against whom the claim is directed. 

Legal cause of action is why judicial 

search and divided into two elements, the 

right and the balance of fact against this 

right (causa petenc)15. 

The opening of a judicial process its 

make from the claimer by filing in court of 

his petition. He through this procedural act, 

(claim) requires recognition or restoring a 

right that he claims to have been denied or 

                                                           
14 Id, pp. 150. 
15 Id, pp.150. 
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violated by another person whom calls in 

judgment. The person called by the claimer 

to his claim and demand, he said that he has 

breached or violated the right of the 

claimer; it is the defendant in this process. 

As the plaintiff and the defendant called 

party to this lawsuit. The Procedure Civil 

Code is the one that in its provision gives 

the definition of the term. 

"Parts in a civil trial are natural or 

legal persons on behalf of or against whom 

the judgment" (Article 90 of the Civil Code). 

According to this legal provision, a party to a 

civil lawsuit may be as natural and legal 

persons. In the claim for the request of 

heritage, in practice, usually appearing as 

claimer natural persons. However, this does 

not mean that legal persons cannot make a 

claim for the request of heritage. 

Claimant filed a claim for the request 

of heritage and for advocacy before a court 

of his subjective rights derived from the 

legacy, it must meet certain conditions. 

These conditions will be classified into two 

groups: 

 General conditions, which are 

required to be there to raise any 

lawsuit; 

 Special conditions required to be 

met by the claimer to establish this 

kind of claim, namely a claim for the 

request of heritage. General 

conditions to legitimize the 

establishment of the claim are: 

 A person, who seeks to exercise the 

right to sue, be eligible; To have full 

capacity to act; The claimer have an 

interest in bringing lawsuits; The 

claimer to be eligible16. 

Conclusions 

The subject handless a very 

important tool case, the legal remedy used 

by the inheritor, for taking the position of 

inheritor and the wealth that belongs to, 

because of this quality. The theme in 

question presents through a thorough 

review of this claim by focusing on the 

analysis of its component elements. 

Providing comprehensive information and 

detailed, making this information served the 

theory of the doctrine of Albanian authors in 

years, he explains the exact use, purpose 

and outcome of the lawsuit.  

The analyzed information in this 

paper is the result not only of Albanian 

doctrine, but also because of dealing with 

legislation and recognized doctrines of 

states with tradition in the legal field. The 

acknowledgement dealing brought by the 

doctrine and the Albanian legislation with 

that of bringing the teaching of the 

legislation in some states recognized in the 

legal field, has a good scope and is useful, 

not only in the expansion of knowledge in 

the use of the lawsuit but also improving its 

use now with a foreign theoretical baggage. 

                                                           
16 Philippe Malaurie, Laurent Aynes, "Les 
Successions Les Liberalites", Editions "Cujas" 
1995-1996, fq 155. 
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Byzantine civilization, Political and social developments  

in east roman empire (Byzantium) 

Bernina Kondi 

Introduction 

The Roman emperor, Constantine the 

Great brought the capital of the Roman 

Empire from the West to the East in 325 CE. 

The new capital was called New Rome and 

later Constantinople (Istanbul). Initially, the 

boundaries of the new Empire, which 

historians later called the Byzantine Empire; 

it would be the borders of the ancient empire. 

Over time, under the pressure of external 

opponents, Byzantium lost successive battles, 

which led to the limitation on the area of 

Constantinople. While in 1453, the fall of 

Constantinople marked the end of the great 

empire. The main characteristics of Byzantine 

state were: 

1) Christianity the new religion. 

2) The behavior of capital from the 

sphere of influence of the Latin in the 

sphere of influence of the Greek 

language. 

3) Making changes / reforms in 

legislation. 

Initially, the Byzantine Empire was a 

multi-ethnic state with Roman organization 

and governance, with religion and education 

that characterized Christianity from the 

Ancient Greek. Later, it was transformed into 

a state with the Greek as common language, 

with religious dogma the orthodoxy and new 

cultural character. The purpose of this paper 

is to give a clear picture of the political and 

social development of the Eastern Roman 

Empire (Byzantium), describing the stages 

and historical periods in which this 

development has passed. 

Historical Development in Western 

Europe after the year 410 AD 

The city of Rome was destroyed 

forever in 410 AD. From 451 to 453 Italy 

suffered from the invasions of the Hunsled by 

Attila. Western European power had passed 

from the hands of Roman emperors in the 

hands of barbarian leaders from the fifth 

century. 

In 476, the date that usually is 

attached to the fall of Rome, the barbarian 

Odoaker (434-493), took power from the last 

Roman emperor Romulus Augustulus and 

ruled out instead of him. Since the fifth 

century the Western Empire was divided 

between various Germanic kingdoms. 

Ostrogoths settled in Italy, the Franks in 

northern Galina, Burgundies in Provence, 

Visigoths in southern Gallia and Spain, the 
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Vandals in Africa and the western 

Mediterranean, Anglo and the Saxons in 

England. Obviously, the barbarians were the 

rulers of Western Europe, but they also 

wanted to adapt themselves with the peoples 

occupied by them1. 

Despite the military defeat suffered by 

the Roman Empire by these various 

barbarian tribes, these victories did not lead 

to cultural subordination of the empire. 

Barbarians were militarily superior, but the 

Romans, being culturally superior, managed 

to keep their identity. In other words, the 

Roman language, laws, administrative 

structures continued to exist in parallel to the 

new Germanic institutions. Here we can add 

the other fact that the Visigoths, Ostrogoths 

and Vandals embraced the Christianity 

religion. However their religious faith it was 

considered heretical by the church. They 

were Arian Christians (Christians who believe 

that Jesus Christ was not of the same 

substance with God). The priest Arius 

sentenced to 325 by the Council (Council of 

Bishops) of Nicaea founded the Arian heresy2. 

Despite the fact that the church was 

hostile to the Aryan, form of Christianity, the 

Germans admired Roman culture. They do 

not ever want to destroy it. In 500, the Franks 

were converted to the Catholic form of 

                                                           
1 Kristofilopulo E., Historia Bizantie, Vell I, (botimi 
i dyte), Selanik 1992. fq 23-25. 
2 Beck H.G., Nomos, Kanonund staatrasion in 
Byzanz, Vjene,1981.fq.43-56. 

Christianity, supported by bishopsin Rome. 

Franks helped in converting and invasion of 

Goths and other barbarian sin Western 

Europe as Roman Christians. 

The Historical Period of Early 

Medieval 

The historical period from 500 to 

1000 is known as the Early Middle Ages and 

often it is called as the Late Antiquity. It is 

important to understand that during this 

period, Europe was born in the true sense of 

the word. This is the period when a distinct 

culture as the Western-European came to the 

surface. If we look at the geography, 

government, religion, culture, language, 

Western Europe was a distinct territory as 

the Byzantine world and the Islamic World. 

Although this period marks the decline of the 

Roman world, it is also a period of 

experimentation of new ideas and 

institutions3. 

The most important feature of the 

Early Middle Ages was the merger of three 

separate traditions: Greco-Roman tradition, 

Judeo-Christian tradition and the Germanic 

tradition.  

While Western Europe was subjected 

to barbaric invasion, the imperial power 

passed to the Byzantine Empire (the eastern 

part of the Roman Empire to Constantinople 

                                                           
3 Barasiello U., La repression penale in diri. rom, 
Napoli 1937. pp. 54 
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center). Eastern provinces of the Roman 

Empire were more numerous than the 

western provinces. Their civilization was 

older and had larger cities, which also were in 

greater number than in the west4. 

Byzantium at the time of Justinian 

Constantine the Great was the one 

who began the reconstruction of Byzantium 

in 324, which baptized with the new name 

Constantinople. Constantinople became the 

sole capital of the empire. The emperor who 

was distinguished more in eastern emperors 

was definitely Justinian (482-565), who 

reigned for 38 years (527-565). Justinian was 

a Caesar-style reformer. It was his desire to 

rebuild the empire (including the east and 

west) and for it to regain all its former glory. 

In fact, we can say that this was a compulsive 

desire to. Achieving his biggest towards this 

goal was to improve and codification of 

Roman law. Justinian realized that a strong 

governance could not exist without good 

laws. Although they were proud of their 

written laws, in fact, seven centuries with 

written laws only bring confusion. At the time 

of Justinian, a person could have spent his 

whole life studying the laws without ever 

understanding them. Laws were increased 

and were confused. Justinian created a 

commission of 16 people to make a summary 

                                                           
4 Michel A., Diekaisermach in der Ostricke (843-
1204), Darmstrad, 1958. pp. 23-35. 

of all laws. These people worked six years and 

studied more than 2000 texts. In 534, the 

commission worked Corpus Juris Civilis (the 

body of civil law). Corps, written in Latin, 

became the standard legal system until the 

mid-19th century. As such, the Corps is one of 

the most sophisticated legal systems that can 

be processed so far and symbolized 

Justinian's efforts to create an empire of good 

governance and reunite5. 

Justinian was definitely a man guided 

by his fervent desire to revive the old empire 

with all its grandeur. His predecessor, who 

was able to repel showed Germanic invaders, 

something in which the empire of the West 

failed, assisted him. Justinian was also helped 

by his wife, Theodora (500-547), the 

daughter of a bears grower on the race track 

and not less ambitious than her husband. 

They both brought new energy to old 

conservative regime. 

In 532, in Constantinople exploded a 

massive rebellion. These revolts were called 

Nica’s revolts (Nica = victory) and erupted as 

result of political instability caused by the 

government's fiscal measures. Rival factions 

of the blue 'and' green (rival teams admirers 

wheelchair races) fought in the streets. 

Justinian wanted to leave the city during the 

riots, but two of the generals and his wife 

persuaded him to stay. Theodora took to set 

                                                           
5 Troianos S., Ligji Nomos und Kanon in Byzanz, 
Kanon 10, 1991. pp. 65-72. 



Wiedza Prawnicza nr 3/2015 Strona 19 
 

up a personal army, an army that liquidated 

its 35,000 persons within a day. 

Justinian sent his armies to invade 

parts of the former empire of the West after 

this victory. He sent his armies in North 

Africa to destroy the Vandal’s kingdom in 

533. In the same year, his generals invaded 

Sicily and Rome. However, the gains were 

only temporary. On 565, the Lombard has 

invaded Roman Italy. 

When he returned to Constantinople, 

Justinian tried to rebuild the city. He built the 

water supply station to supply the city with 

water. He was the initiator for the 

construction of 25 churches from which the 

most famous is Holy Sophia. Church of Holy 

Sophia (Church of Holy Wisdom) was built at 

the beginning from Constantine and was 

rebuilt after, around theyear 400. Justinian 

employed two Greek architects to build a new 

type of church with a hemispherical roof in 

center6.  

The roof is high about 55 meters and 

the church has an area of about 2323 square 

meters. The church interior is spacious and 

filled with mosaics. Religion and laws of 

Justinian served effort to strengthen the 

imperial court. Since the fifth century, the 

Patriarch of Constantinople (head of the 

church in the Byzantine Empire) crowned 

emperors in Constantinople, a practice that 

                                                           
6 Maridhakis J., Jurisdiksioni qytetar, brenda Rejave 
te mbreterve bizantin. Athine, 1992. pp. 31-43. 

reflected the close connection between 

religious and irreligious leaders. In 380, 

Christianity was assigned the official religion 

of the Byzantine Empire. However, Orthodox 

Christianity was the only religion in the 

empire with a considerable number of 

followers.  

At one time or another Arianism (a 

belief that Jesus was made up of the same 

substance with God), monophysitism (the 

belief that Jesus was only human nature or 

divine or not both), ikonoklasmus (attempt to 

stop the use of icons and paintings in church 

services), etc., also found significant 

spreading. 

A great number of Jews lived in the 

Byzantine world. However, Romans 

considered dogmatic and intolerant Jews and 

therefore not wanted. Under Roman law, Jews 

enjoyed legal protection as long as there 

trying to convert Christians to Judaism, not 

build new synagogues and public offices were 

not needed. While Justinian adopted a policy 

of voluntary conversion to Judaism, 

subsequent emperors ordered all Jews to be 

baptized, and provided tax breaks for those 

who obey voluntarily. However, this effort 

was not successful. During the reign of 

Justinian, the power of the empire firstly was 

based on its cities in 1500.  

The largest, with almost 350,000 

inhabitants, was Constantinople, cultural 

crossroad of the east and the west, north and 
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south. Councilswere composed of 200 rich 

landowners and they govern the city. Known 

as Decurions, they constitute intellectual and 

economic elite of the empire. Some data 

belonging to the fifth century give us an idea 

of the size and magnificence of 

Constantinople. In the capital, there were 5 

imperial palaces and 9 princes’ palaces, 8 

public and 153 private baths, 5 warehouses 

cereals, 2 theaters, 1 hippodrome, 322 

streets, 4388 houses, 52 porticoes, 20 public 

and 120 private bakers, 14 churches. The 

most popular entertainments were theaters 

that regularly denounced by the church for 

demonstrating nudity and immorality during 

performances. Of particular importance were 

the races on the race track. In addition, there 

were also numerous public taverns7. 

The influence of Byzantine 

civilization in Illyrian-Albanian 

territories. 

After the division of the Roman 

Empire into two parts, in 395, the Illyrian-

Albanian territories entered in the 

composition of the Byzantine Empire, as it is 

commonly called there after the Eastern 

Roman Empire under the name of its ancient 

capital, Byzantium, which in honor of 

Constantine the Great it was called 

Constantinople. 

                                                           
7 D. Gini., Pershkrimi i Historise se jurisdiksionit 
parabizantin, Athine, 1966. pp.18-26. 

As they gave in the III-IV century a 

number of prominent emperors and generals 

to the Roman Empire, even during the early 

Byzantine period (c. V-IX), the Illyrian-

Albanian territories of the Byzantine Empire 

gave some emperors, which stand out in 

particular by Anastasius I of Dyrrhachium 

(491-518) and Justinian I from Tauresium of 

Skopje (527-565). These two emperors 

prepared transition from antiquity to the 

middle Ages and laid the foundations of what 

would be the most durable empire in the 

history of Mediterranean civilization with the 

reforms and measures implemented in the 

civil and military administration. 

The distal position on the border with 

Italy, determined the extraordinary role of 

Illyrian-Albanian territories under the 

Byzantine Empire in which the interests of 

Byzantium remained until the end closely 

linked. They turned into a communication 

hub between East and West and vice versa. 

Such a role favored the existence of important 

ports in the Adriatic and Ionian road arteries 

or start them and stretched in depth 

Peninsula connecting the coast with 

important centers such as Nis, Skopje, Ohrid, 

Sofia, Kastoria, Thessaloniki, Adrianople and 

Constantinople itself. As in centuries of old 

Via Egnatia he continued to play the role as 

the main line of communication between the 

provinces of the Empire in the west-east 

plains. 
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Along the western tract of the Via 

Egnatia (Dyrrhachium-Apollony-Peqin-Ohrid) 

they have developed some of the bloodiest 

battles of Byzantine history. Byzantine 

emperors devoted special attention to the 

strategic defense of Illyrian-Albanian 

territories. Emperor Justinian, according to 

his biographer, Procopius of Caesarea, built 

from scratch or he restored 168 Illyrian 

castles in four provinces: Dardania, Preval 

and two Epirus. On his part, Anastasius I 

surrounded his native city, Dyrrhachium with 

magnificent walls that are still seen today8.  

Furthermore Dyrrhachium, Byzantine 

power foothold in Albania accounted 

Antibarium, Skodra, Lissitan, Kruja, Debar, 

Prizren, Skopje, Pulheriopolis, Devoll, 

Kolonja, Adrianople, etc.. Their protection and 

their territorial jurisdiction, the charge was 

upon local commanders’ forces. Illyrian-

Albanian troops serving also in other parts of 

the Empire, as in the East as in the West. At 

the time of Emperor Justinian, the Illyrian-

Albanian soldiers serve in the Byzantine army 

to stay in Italy. In one of the inscriptions 

found at that time in Italy, it's "the large 

number of Illyrians" (numerus felix 

Illyricianorum). Even centuries later, units of 

Illyrian-Albanian territories served in the 

Byzantine provinces of Italy and in other 

provinces in Europe and Asia. 

                                                           
8 K. Picakis., Jeta e perditeshme ne Bizant, Athine, 
1989. 
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Some interesting facts about the Byzantine Empire 

Bernina Kondi, Sofiana Veliu 

Introduction 

The Byzantine Empire existed for 

about 1,125 years and is one of the greatest 

empires of all time. Her way of creating began 

with being the capital of the Eastern half of 

the Roman Empire, the city of Constantinople 

- then Byzantium, today Istanbul - became the 

capital of a society that maintained the Greek 

and Roman traditions, while the majority of 

the West passed in the Dark Period 

(considered as the period of ignorance, 

superstition and social chaos).  

Byzantine Empire defended Western 

Europe's cultural heritage until the 

disappearance of barbarism, when finally the 

precious Greek and Roman parts opened the 

Europeans eyes and laid the foundations of 

the Renaissance.  

Many historians accept that if 

Byzantium had not defended Europe, Islamic 

invaders would rule it. In this perspective 

today we will bring you ten facts which rare 

in the history of the empire, starting from its 

name. Few people know that the name 

Byzantium came from a simple Greek. Around 

the year 660 BC, a Greek citizen, Bizas, from 

Megara city of Athens, was consulted Delphi 

oracle .Greece was overpopulated, given that 

Bizas sought an advice on where to establish 

a new colony.  

The oracle simply whispered, 

"Opposite the blind". He did not understand 

the message, but sailed along the Aegean Sea. 

When he reached the Bosporus, he knew 

what oracle wanted to say.  

Seeing Greek city of Calcedonia, he 

thought that people would have been blind, as 

there had been beautiful appearance was 

opposite side of the road. Therefore, he 

founded his colony and called Byzantium 

under his own name. 

The name origin of Empire 

Byzantine origin is not very clear, but 

it is accepted widely known version. Around 

the year 660 BC, a Greek citizen, Bizas, from 

Megara city of Athens, Delphi oracle 

consulted. Bizas, asked for advice on where to 

establish a new colony, because Greece is 

overpopulated. The burden simply 

whispered, "Opposite the blind".  

He did not understand the message, 

but sailed along the Aegean Sea. When he 

reached the Bosporus, he knew what he 

wanted he wanted to say burden. Seeing 

Greek city of Calcedonia, he thought that 

people would have been blind, as there had 

been beautiful appearance was opposite side 
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of the road. Therefore, he founded his colony, 

and called Byzantium under his own name1. 

Favorable geopolitics of Byzantium 

Byzantium had a great harbor and 

many places to fish in this area. He had a 

strategic position between the Black Sea and 

the Mediterranean Sea and soon became an 

important port and trading center, linking the 

continent of Europe with Asia.  

Occupation, destruction and 

regeneration were rules for the city. In 590 

BC, Byzantium was destroyed by Persia and 

later rebuild from Sparta. From 336 to 323 

BC, it was under the control of the Greek 

general Alexander the Great. Byzantium 

finally won its independence after the death 

of Alexander the Great.  

In the coming years, just before he 

became the capital of one of the great 

empires, many as the Scythian invaders, the 

Celts and the Romans, attacked him 

certainly2. 

The birth of Byzantine Empire 

Constantine I defeated the emperors 

of the East after his death in 324 AD. 

Constantine became the first Christian 

emperor of the Roman Empire and complete 

conversion of the Romans to Christians was 

                                                           
1 Kristofilopulo E., Historia Bizantine, Vell I, 
(botimi i dyte), Selanik 1992. pp. 22-58. 
2 Picakis K., Jeta e perditeshme ne Bizant, Athine, 
1989.pp. 16-21. 

not made in his leadership. Undoubtedly, 

during his leadership, Christianity became the 

dominant religion of the Empire. 

The great regret of him was that failed 

to build a unified Christian Church. However, 

the construction of the city of Constantinople 

was one of his larger triumphs. While the 

emperors of old Greeks and Romans built 

many cities during their reign, Constantinople 

passed them in size and brilliance. It became 

the capital of the Byzantine Empire, bringing 

the birth of a new era3. 

The disintegration of the empire 

Historians today have problems in 

deciding which event or date marks the fall of 

the Roman Empire. One of the most accepted 

conclusions is that when the empire was 

divided into two parts, would not be able to 

win back its former glory.  

There are still debates about religion 

that ruled at that time, stating that it was a 

decisive factor in the division of the Byzantine 

Empire from Classic Rome. Theodore I was 

the last emperor who led the Roman Empire, 

was the one who divided it into two parts, 

giving Rome (West) his son Honorius and 

Constantinople(East) to another boy 

Arcadius. Most classical Western Roman 

Empire was weakened when it was divided, 

                                                           
3 Beck H.G., Nomos, Kanonund staatrasion in 
Byzanz, Vjene,1981.pp.58-64. 
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while the Greeks influenced the eastern part 

to develop aspects of their Oriental culture4. 

Golden Period of Justinian I 

One of the most popular contributions 

of Justinian I was reforming the Byzantine 

laws, known as the "Code of Justinian". Under 

his leadership, the Byzantine Empire 

flourished and progressed in many aspects.  

Justinian gained power and fame for 

its construction and architecture. One of its 

buildings most famous was cathedral “Holy 

Sophia”, which was built in 538 after the 

death of Christ. It became the center of the 

Greek Orthodox Church for many centuries. 

This magnificent cathedral located in Istanbul 

today, remains one of the largest churches 

and the most magnificent in the world. 

Justinian also encouraged the creation 

of music, art and drama. As a famous builder, 

he also ordered the construction of new 

roads, bridges, canals, spas and many other 

public works5. 

The predominance of Greek 

element 

Historians agree that after coming to 

the throne Byzantine Heraclius in 610 after 

Christ's death, the Byzantine Empire was 

mostly Greek. Heraclius did Greek the official 

                                                           
4 Maridhakis J., Jurisdiksioni qytetar, brenda Rejave 
te mbreterve bizantin. Athine, 1992. pp. 31-49. 
5 Barasiello U., La repression penale in diri. rom, 
Napoli 1937. 

language of the empire and it immediately 

became the most spoken language of the 

Byzantine population. Byzantine Empire 

having originated in the Eastern Roman 

Empire, now evolved into something new, 

unlike its predecessor. 

In 650 after Christ's death, only some 

elements of Roman culture remained 

together with the Greek dominant in flounce. 

According to various historical sources, a 

large part of the Byzantine population, from 

650 after Christ's death and further had 

Greek culture. Moreover, the Byzantine army 

fought more according to ancient style of 

Athens and Sparta than the Roman style6 

Byzantine military fleet uses 

"Greek fire" 

Military fleet of Byzantium was the 

first to use flammable liquids in naval battles. 

Fluid opponents thrown into boats using 

large siphons that were mounted in front of 

Byzantine vessels. It will explode once put in 

contact with seawater and may be 

extinguished with difficulty7. 

Components of "Greek Fire" carefully 

picked, but historians believe it was a mix 

kerosene, tar, sulfur, lithium, potassium, 

metallic sodium, calcium and phosphorus 

based oil. Other nations, shortly thereafter, 

                                                           
6 Troianos S., Ligji Nomos und Kanon in Byzanz, 
Kanon 10, 1991. pp. 84-122. 
7 Michel A., Diekaisermach in der Ostricke (843-
1204), Darmstrad, 1958. pp. 96. 
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began to use similar versions of this weapon, 

but the fact was that this was a dangerous 

tool for their bodies, making not used more as 

a military tool, around XV mid-century8. 

Byzantine economy was the 

strongest in Europe 

The Byzantine Empire was mostly 

made up of small towns and ports that have a 

developed infrastructure. The production was 

very high and there was an increase in land 

ownership. Byzantines attended a Christian 

life style that was related to the house, where 

the women would be devoted to raising 

children9.  

Also had various public places where 

men can rest at leisure. From years 500 to 

1200 after the death of Christ, Byzantium was 

the healthiest nation in Europe and Western 

Asia. Life standards in Byzantium were 

incomparable to any other European country. 

This Empire was ruling the world in art, 

science, commerce and architecture. It can be 

said, that the "dream Byzantine" existed long 

before "American Dream"10. 

 

 

                                                           
8 U. Barasiello., La repression penale in diri. rom, 
Napoli 1937. pp. 45. 
9 Siciliano L., Diritto Bizantino. Milano, 1996. 
pp.190. 
10 D’Emila A., Lezioni Di Dirito Bizantino, Rome, 
1947-1949. Tradita shume-shkrimore Univer-
sitare. 

The great disunity 

A large part of historians recognizes 

that the greatest legacy of the empire was the 

birth of Greek Orthodox Christianity. It was 

created as a separate part of Christianity after 

the "Great discord" between the East and 

West, Christian World. For centuries, there 

were major differences of religious, cultural 

and political between the Eastern and 

Western churches.  

Many historians claim that religion 

was the main reason why the Roman culture 

lost its influence on the Byzantine Empire. 

Culturally, native Greeks have always been 

more philosophical and mystical in the way of 

thinking; while Western Hispanics were more 

pragmatic. These factors were critical, when 

in 1054 after the death of Christ; Pope Leo IX 

excluded from church the Patriarch of 

Constantinople, who was the leader of the 

Greek Orthodox Church11. 

Conclusions 

Finally, we can say that the Byzantine 

state played an important role in the 

advancement of international history. 

Byzantium as a super power played a double 

role, supporting Europeans from the 

barbarian attacks and on the other hand, 

                                                           
11 F. Brandileone., Il Dirito Bizantitno nell Italia 
Meriodionale dal VIII secolo  al XII secolo, Napoli 
1897, Jovene. 
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delivered and spread to the rest of Europe the 

artistic and literary treasures of antiquity. 
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General analysis of the phenomenon of juvenile deviance 

Bledar Mustafaraj 
 

Introduction 

Issues related to juvenile deviance 

have become even more crucial in present-

day society; with each passing day, we are 

being faced with an incessant increase of the 

grave criminal offences in which juvenile 

subjects have been deeply involved. They 

commit crimes because of the internal 

problems disturbing their lives. Usually, in 

these cases, criminal offences are 

consequence of internal agitation which is 

frequently associated with unresolved 

problems and accumulated rage. The long-

lasting aggravated conditions induce a self-

destructive process into their personality 

deteriorating into extreme acts of committing 

grave criminal offences suchlike homicides.  

In order to confront these problematic 

situations we have come up with some 

important questions which should be laid 

down for solution: What impels juveniles to 

commit criminal offenses? What causes lie 

behind their actions? What are the means 

that must be used to prevent the 

phenomenon? This article intends to 

examine, in a general profile, the 

phenomenon of juvenile deviance, the 

hazardous behaviors of children and 

adolescents, by analyzing certain 

criminological and sociological theories 

dealing with such issues as well as the means 

to be used to avail delinquent juveniles.  

The phenomenon of juvenile 

deviance 

The term deviance per se`entails the 

entirety of behaviors ceding the integrity of 

the prevailing social values, considered as 

such in a certain moment in time as well as in 

a certain social ambiance. Still, there is not a 

unified opinion regarding this term, since in 

different time-periods it has taken different 

meanings as analyzed in the following. 

Use of the notion “juvenile deviance” 

includes phenomena which are visibly 

different from each-other, entailing both the 

actions ceding the law and behaviors which, 

even though not being subject to law 

punishment, comprise behaviors which are 

inconsistent with social norms or rules, 

(suchlike playing truant at school, flying away 

from the parental nest as well as pre-mature 

involvement into sexual intercourses).  

Violation of the social norms is a very 

wide-spread phenomenon for the 12 to 16 

year-olds; actually, the greatest part of the 

deviant behaviors has not been revealed, 

denounced or punished, so it is not possible 

to obtain accurate data for shedding light 

upon and reveal the increase into the teenage 

deviant actions, despite cases when they are 
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self-reported. These criminogenic behaviors 

mirror problems which root into the 

deficiency of effective services to be provided 

by various social factors. 

The concept of deviation is closely 

linked with the delinquency concept, the 

latter making it reasonable to explicate the 

concept thereof, in order to come to a 

conclusion as closer to the truth as possible1. 

Only a little while ago, the juvenile judicial 

culture made a clear-cut distinction between 

“juvenile deviance” and “juvenile 

delinquency”. This distinction determined 

deviance as connected to the inconsistent 

conducts which do not lead to the committal 

of any criminal offenses, (leaving home, 

suicidal attempts, etc), whereas delinquency 

was considered as the conduct which 

consisted into a criminal offense. Recently, 

this distinction has been superseded and the 

term deviance is used to describe the 

phenomenon as a whole. 

The term deviance (deviation) 

originates from the Biblical Latin deflexere 

(deviate) and entails inconsistency with the 

right norms and stands for what Romans 

considered as deficiency of the criterium or 

lack of ability to judge properly, to be witty 

enough and reason decently. In common 

language, deviance shows the difficulty or 

impossibility of the individual to comply with 

                                                           
1 Morant Vidal J. ‘Delincuencia juvenil” in Noticias 
juridicas 2003, p. 8. 

the ethic norms in his living ambiance. 

Incapacity to comply brings about the 

isolation of the subject by the rest of the 

respective social ambiance. 

From the sociological point of view, 

deviance is characterized by conducts and 

attitudes which stay away from the written 

social norms or the unwritten rules of the 

society. The term deviance was firstly used in 

the USA, during the 30’s, intending to a group 

certain social problems into a unique concept. 

Genuinely, crime makes up only one 

phenomenon of the wide category of 

deviance, which might include, in its content 

and meaning, any kind of social phenomena 

conflicting accepted norms, be they penal or 

non-penal ones, and securing the wellbeing of 

the  society as a whole2. 

Especially in the juvenile ambit, there 

is a “qualified use” of the deviance as a notion. 

Thanks to this perception, it was made 

possible to determine difficulties juvenile 

subjects are faced with, both in the growing 

up process and their involvement in the 

society. Present-day adolescents, differently 

from the previous ones, experience 

problematic consistency situations which are 

result of difficulties to get into relations with 

others as well as to identify themselves with 

the actual society loaded with contradictions. 

Problems and inconsistencies are not 

                                                           
2 Giunchi A. ‘Mediazione penale minorile” in 
www.diritto.it, p 9. 

http://www.diritto.it/
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necessarily expressed with the infringement 

of the base norms of the civic life but they 

might constitute the first steps to a route 

leading to deviation towards norms and to 

anti-social actions. 

Juvenile deviance has been defined as 

the entirety of actions constituting figures of 

criminal offenses committed by 14 - 18 years of 

age individuals3. 

In actual society, characterized by 

frequent change of values and with great 

deficiencies in conveying affection and 

promoting solidarity between members of 

the society, the phenomenon of deviance 

takes a special place to the generations of 

adolescents whose subjects are subdued to 

legion expectations. Actually, adolescence is 

characterized by persistence of the duality of 

values suchlike aspirations for being 

independent and the need for protection, 

conformism and rebellion, refusal of the 

childish past and acting immaturely, the 

dichotomy (a division or contrast between 

two things) between undertaking initiatives 

or passivity. In these terms of view 

inconsistency can be reflected by committing 

a criminal offense which has been 

transformed into a communication means or 

as display of their growing up problems as 

well as issues connected with their wants, 

                                                           
3 Giunchi A. vep.cit., p 18.  

considered in terms of the social micro-

system of juveniles4.  

Just as in other countries, even in 

Albania juvenile deviance has its peculiar 

wants and features depending on 

geographical zones and referral territory. 

Recently, the localization of the juvenile 

deviance has been structured according to 

the following patterns:  

 in urban areas have been 

concentrated juveniles coming from 

remote zones, in addition to the ones 

who had been living there even 

before, suffering under difficult social 

and economic conditions and being 

part of the marginalized groups.  

 in rural and remote areas, too, live 

juveniles facing the same problems as 

the ones mentioned above. The 

significance of the issues related to 

juvenile deviance should not be found 

in the causes the unsocial or antisocial 

behaviors produce5.  

                                                           
4 De Piccoli N., Faretto AR, Zaltron F., Norme e 
agire quotidiano negli adolescenti, Bologna, Il 
Mulino, 2001 p. 60-62. 
5 According to Bertolini, “the need to explain the 
phenomenon of juvenile inconsistency was born 
within the etiological paradigm. Earlier 
investigations over the climatical and 
physiological determinism, regarding crime 
inheritance, physionomic features of criminals up 
to the modern studies on social-cultural 
determinism, researhing for a full, reasonable and 
possibly signalling causative explanation have 
superseded social reflection on the phenomena, so 
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According to a certain author, “what 

urges juveniles to perform antisocial acts is 

not closely linked with these kinds of 

actions... but is in compliance with the 

subject’s aims to give a certain meaning to the 

world surrounding him/her, with the actions 

performed, his involvement into a certain 

group or into a deviant style of life”.  

This is why, each passing day, we are 

making out that it is important to pay more 

attention to the deviant subject, his/her 

individuality and independence, in rapport 

with the condition he/she displays as well as 

with the ability to react toward the objective 

conditions of life. The deviant juvenile’s 

problem is an issue of psychological and 

social character, but overall, it is a concern of 

pedagogical nature6.  

Recently, research to juvenile 

hazardous behaviors has brought out a 

considerable number of studies. 

Augmentation of disturbing social 

phenomena involving 14 – 20 yrs-old 

juveniles has greatly increased the interest of 

the psychologists over these topics. 

Hazardous behavior will entail all the 

activities which consequently might bring 

harmful or lethal effects to the body of 

                                                                                       
leaving deep scars in our common thinking and 
knowledge”, extracted from; Ragazzi difficili, 
Firenze, 1993 p. 40.  
6 La Greca, La devianza minorile: evoluzione delle 
interpretazioni e degli interventi, in Giudici, 
psicologi e delinquenza minorile, Viggiani, (nën 
kujdesin e) Milano, 1982, p. 50. 

individuals, (alcohol, smoking, unprotected 

sexual reports, driving dangerously, 

malnourishment habits), or destructive 

behaviors in terms of socially accepted 

norms, (vandalism, crime as well as other 

deviant acts in general). The fact the juveniles 

are attracted to hazardous behaviors has 

been explained as a personality feature 

aspiring to experience new, strong and 

exciting sensations or incited by cognitive 

phenomena such like egocentrism and 

unjustified optimism.  

Other studies have revealed that 

adolescence is a stage of life in which 

individuals are the most influenced by 

groups. This is especially obvious in 

aggressive behaviors. There are certain 

behaviors which consider the habit of 

exerting violence as a means to get into 

relation with peer groups, seen even in 

adults7.  

Research regarding risk issues have 

revealed a two-folded assertion: in estimating 

danger, individuals do not rely solely on the 

duration of a negative event but base on a 

subjective perception, too, over the special 

figures of risk suchlike fail to control it as well 

as to understand risk and its striking 

consequences8. 

                                                           
7 Memoli F., Devianza minorile: famiglia, scuola, 
società. Dove nasce???, marrë nga faqja e 
internetit me adresë: www.oltreilchiostro.org.  
8 Slovic P., Perception of risk, in Science, 236, 1987, 
pp. 280-285. 

http://www.oltreilchiostro.org/
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When they need to make a decision, 

individuals usually follow eristic rules, 

namely they act while ignoring formal 

reasoning, (for example counting on 

costs/benefits or utility), but only basing on 

common sense or personal need. Types of 

eristic’s used are those of representation, 

(using information that are obtained to 

determine whether a subject should be a 

grouped in a certain category or in another 

one) and availability, (individuals rebuilt the 

experiences they can easily remember)9. 

By analyzing the perception of risk by 

adolescents, a study by Benthin, Slovic e 

Severson10, revealed that factors which can 

individualize them are the following: by the 

ways they perform certain actions as well as 

by peers influence, because of the propensity 

of youths to adapt themselves to the group.   

Other scholars11, who have examined 

risk perception in adolescents but not 

exhaustive, have re-ascertained cnclusions of 

the aforementioned scholars but have even 

come to the conclusion that the moral 

dimension is closely linked with the risk 

estimation. Said otherwise, the action which 

is considered immoral is, at the same time, 

hazardous. Cultural factors, on the other side, 

                                                           
9 Gulotta G., La scienza della vita quotidiana, Ed. 
Giuffrè, Milano,1995, p. 35. 
10 Benthin A., Slovic P. and Severson H., A 
psychometric study of adolescent Risk perception, in 
Journal of adolescence, n. 16,1992, p.50. 
11 Rumiati R. e Savadori L., Percezione del rischio 
negli adolescenti italiani, in Giornale italiano di 
psicologia, n. 1, 1996, pp. 85-105 

play an active role in perceiving risks since 

distinctions were found between females and 

males regarding risks of certain conducts, 

some them typical for males and the other for 

females. 

The want to risk means a lot more 

than the choice to commit actions which do 

not agree with individual health as well as 

with the society, it includes even the 

disposition to subdue to extreme actions 

suchlike driving at high speed or mountain 

climbing. Regarding this perception, it has 

been conluded that adolescence development 

is characterized by an increase in their desire 

to risk12. When a child shows to be agresive 

devoid of any obvious reasons and in a 

certain context of relationships, (i.e. while 

playing with fvriends, with adults, etc,) this is 

a signal of the fact that for this subject 

violence is a means to settle interpersonal 

relationships).    

Experts of these fields highlight the 

importance to make these aspect clearer and 

work further with them, since violence is very 

difficult to get rid of once it has been deeply 

embeded at the pre-adolescence and 

adolescence phases. Therefore, it should be 

intervened earlier, in the pre-adolescential  

stage, otherwise, aggressivity will become a 

way of living being reflected both in verbal 

and other conducts and impeding juveniles to 

                                                           
12 Bell N. e Bell R, Adolescent risk taking, Sage 
Publication, Newbury Park (CA),1993, p. 30-32. 
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develop social feelings so necessary for 

setting up rapports13. 

The aid to be provided to individuals 

should reach its very substance, by 

appreciating conducts every human being 

displays positively, by urging individual 

processes of growing up and by stimulating 

valuable pedagogical relationships with 

adults. This way of aid provisioning will show 

that there exist models of a successful social 

integration. In this regard, a rehabilitation 

process should be structured, passing 

through three phases: understanding juvenile 

outlook on the surrounding world, setting 

his/her outlook into crisis and creating a new 

outlook; in other words, the subject should be 

aided to establish an “existential optimism” 

by means of multilateral intervention in order 

to investigate his/her ambit of experiences, 

and educate them with the feeling of 

interaction14. 

Conclusions 

In conclusion, it is to be underlined 

that deviance, as a concept, is wider than the 

concept of delinquency both in criminological 

point of view and that of the penal law, 

including categories of behaviors which are 

not punishable by law. Despite the fact that 

many deviant behaviors are not punishable 

                                                           
13 F. Memoli, Devianza minorile: famiglia, scuola, 
società. Dove nasce ???, taken from: www.oltreil-
chiostro.org.  
14 A.C. Moro, Manuale di diritto minorile, Zanichelli, 
Bologna, 2006, 448 and on. 

by penal law, they serve as a signal that later 

on, they might, deteriorate into criminal 

offenses. Deviant behaviors are more 

common in the phase of adolescence because 

of both the internal and external factors 

impacting the growing up process.  

Identification of the deviant behaviors 

and their treatment in due time serves as an 

effective preventive measure toward criminal 

behaviors. The main intention of the 

measures should focus on the rehabilitation 

of juvenile subjects by promoting useful 

wants in them, via multilateral interventions.  
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International Criminal Court In The Framework Of The Protection  

Of Human Rights 

Elton Musa 

Introduction 

The establishment of the International 

Criminal Court (ICC) through a multilateral 

treaty is a historic achievement for the 

maintenance of peace, security, protection 

and respect of human rights. The 

International Criminal Court is an important 

international organization in the preservation 

of human rights through criminal punishment 

of acts such as the crime of genocide, crimes 

against humanity, war crimes and aggression. 

The purpose of this paper is to 

address the universality of the International 

Criminal Court in the international arena in 

view of providing international justice. This is 

done on a comparative view of the early era 

to today. In this paper covers the innovations 

that bring the International Criminal Court do 

not leave without punishment to the authors 

of the most serious offenses that concern the 

international community and the 

implementation of the Rome Statute in our 

internal legislation. International Criminal 

Court gives us not only the procedural rules 

of the functioning of the court but also the 

right materials that it will implement to 

create a kind of international criminal code. 

The purpose of creating such an 

institution as the International Criminal Court 

was to strengthen the war that is of concern 

to international peace and security. The 

individualisation needs of categories of illegal 

behavior in situations of war and punishment 

of serious situations was born in the era of 

the Middle Ages. 

The Historical Development Of The 

International Criminal Court 

The purpose of creating such an 

institution as the International Criminal Court 

was to strengthen the war that is of concern 

to international peace and security. The 

individualisation needs of categories of illegal 

behavior in situations of war and punishment 

of serious situations was born in the era of 

the Middle Ages. This situation is related to 

the tendency of humanity to develop the war. 

The way different countries have reacted to 

these behaviors have been various arbitrary 

historical development along side.  

In articles published in 1385 by the 

king Ricardo in England, said the king stop 

acts of violence against women, against 

unarmed priests and every form of violence 

in other sacred places. All charges were based 

on violations of the rules of the owner. The 

most ancient is the Coradin von 

Hohenstaufen in 1474 who was sentenced to 

death because he had initiated an unfair war. 
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He was charged with murder, kidnapping and 

other crimes committed during the attempt to 

conquer the city of Rhenish and was 

sentenced by a court of ad / hoc composed of 

28 judges appointed by the Franco-Germanic 

empire. Since in this period we have the 

creation of ad hoc courts (temporary) to 

punish the behavior of other actions quite 

heavy in Germany. 

The creation of the International 

Criminal Court 

The International Criminal Court has 

opened a new era in the prosecution of 

crimes against humanity. Repeated violations 

of human rights suffered by many people 

committed these violations not only by the 

state but also by individuals in the leadership 

of these countries have encouraged the UN to 

put to work for the creation of an 

organization permanen tor international 

justice. Preparatory work has began in 1947 

when the International Law Commission was 

charged by The overall assembly to draft the 

text of the statute, but the work was 

interrupted because of disagreements among 

member states, because of the difficulty of 

reaching the definition of the crime of 

aggression committed not only by states but 

also by individuals (who in this period held 

accountable, regardless of their position). The 

Committee held two sessions in the report 

that was presented to the Assembly1. 

The Committee suggested that the 

year 1998 was a time for the conference call 

plenipotentiaries. During the conference on 

17 July 1998 it was signed the charter. The 

Statute consists of 128 articles divided into 

13 parts. Its entry into force is conditional on 

its ratification by at least 60 states. This 

number was completed by 11 April 2002. 

Entry into force of the Statute of the 

International Criminal Court on 1 July 2002 

marks one of the great achievements in the 

development of international law and 

protection of human rights. The Statute 

entered into force even though he had to wait 

until 2003 for a comprehensive development 

of the court activity. The creation of the 

International Criminal Court represents a 

revolutionary step in international law, to the 

fact that the international community is 

making a new model for international justice. 

This model, which is inspired by Kant's model 

has focused individual's international 

relations. However states remain the main 

actors in the international arena because are 

those who have to act on behalf of 

individuals. Actually preceding international 

justice institutions characterized by 

temporality and regional jurisdiction2. 

                                                           
1 Conforti B., Diritto Internazionale, Editoriale 
Scientifica, 2007. 
2 Ajani G. [et al] Enciclopedia Universale,  
"Diritto", Milano, 2003-2004. 
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Concrete cases: creation of ad hoc 

tribunals, the European Court of Human 

Rights, jurisdiction of which has extends only 

to the member states of the Council of 

Europe, the European Court of Justice, whose 

jurisdiction extends only over the European 

Union member states, as well as the 

International Court of Justice has limited 

jurisdiction. It only resolves disputes between 

states. In contrast ICC universal jurisdiction. 

Based on this fact, it brings direct effects on 

individuals, either offenders or victims 

caused by them. By deficiencies showed 

Nuremberg courts, Tokyo, former Yugoslavia 

and Rwanda, the International Criminal Court 

not only created but also should be supported 

in its activity. 

The Meaning Of International 

Crimes 

The basis for east of criminal 

responsibility is the existence of the criminal 

offense with its components. Criminal acts 

are classified according to the risk that they 

are: crimes and contraventions. Also not all 

offenses are international crimes. 

International crimes have certain 

characteristics that make them such: 

 International crimes are closely 

related to international law in field of 

human rights since considered 

infringe universal rights such as the 

right to life, liberty, security of person, 

etc. 

 One of these is a high risk of social and 

serious violation of international law. 

 They are the result of state practice 

and so are the subjects of these 

specific crimes. 

 These crimes are punishable from 

both the domestic courts and the 

international courts. 

 The universal jurisdiction subject, 

what means that any State may 

exercise jurisdiction for prosecution 

of copyright regardless of the country 

where the crime was committed. 

 Conduct of international crimes 

includes the territory of two or more 

States. 

 No person accused of international 

crimes can not claim the exemption 

from criminal responsibility because 

he is convinced of the superior 

orders3. 

The Figures Of International 

Crimes 

Categories of international crimes 

include crimes of genocide, crimes against 

                                                           
3 Guidelines of Human Rights and International 
Humanitarian Law, 2009 
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humanity, war crimes and the crime of 

aggression. According to the doctrine of 

international criminal law are divided into 

two categories4 : 

- The first category includes crimes of 

genocide, crimes against humanity 

and war crimes. 

- The second category includes the 

crime of aggression, torture and 

terrorism. 

So far none of these crimes does not enter 

into the jurisdiction of any International 

Criminal Court and there is no precise 

definition for them. Despite these 

shortcomings should not deny the risk and 

consequences of these crimes. 

The Functioning Of The 

International Criminal Court 

The Composition 

The establishment of the International 

Criminal Court by a multilateral treaty, unlike 

a court of former Yugoslavia and Rwanda, 

creates the impression that the ICC will be 

weaker by functional. Unlike ad-hoc courts 

were created with earlier Security Council 

resolution, ICC leave as a form of horizontal 

cooperation between countries ratifying the 

Statute. According to some scholars of 

                                                           
4 Greppi E, I Crimini di Guerra Contro L’Umantita 
nel Diritoo Internazionale, UTET, prima edizione 
2001. 

international criminal law "force" the court 

will flow "not by its power to act in order 

binding on states, but rather the width of 

ratification or accession". Its strength comes 

from its legitimacy. "Icc has its own structure 

organizativesi below5: 

I. Presidency that will take care of 

regular administration of the court; 

II. Complaints Division, Trial Division 

and the Division for preliminary 

proceedings; 

III. The Office of the Prosecutor; 

IV. The Secretariat  

Statute of the Court of Rome does not 

represent substantial changes as regards the 

organization and composition of the courts. 

Statutes have predicted the judgment at first 

instance and those who handle complaints. 

The individual in the organization of courts, 

consisting of the Rome Statute creating the 

new disaorganeve as: Division of preliminary 

proceedings and the Presidency of the Court. 

Y. ICC under Article 36 of the Statute has in its 

composition of 18 judges who: 

1) The Appellate Division consists of the 

Chairman and 4 judges; 

                                                           
5 Balboni M. Il diritto internazionale dei conflitti 
armati, Enciclopedia Treccani on-line, pubblicato il 
2417/2006. 
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2) Trial Division of not less than six 

judges; 

3) Pre-Trial Division of less than 6 

judges. 

The Rome Statute provided for the 

presidency has proposed the possibility to 

increase or decrease the number of judges, 

changes that are made by a 2/3 vote of the 

Assembly of States Parties. The number of 

judges may not be less than 18 members. The 

right of re-election of judges have only 3-year 

mandate. The right of re-election are also 

excluded judges in accordance with 

procedures to increase the number of judges 

or remaining staffing to serve less than three 

years6. 

ICC's Jurisdiction 

ICC's statute establishes an important 

principle of "jurisdiction". The court's 

jurisdiction be limited to the most serious 

crimes of concern to the international 

community as a whole. Based on Article 1.5 of 

the Statute, shall exercise jurisdiction only 

over crimes in the following figures: 

1. Genocide; 

2. Crimes against humanity; 

3. War crimes; 

                                                           
6 Ajani G., [et al] Enciclopedia Universale, 
"Diritto", Milano, 2003-2004. 

4. The crimes of aggression. 

Regarding other crimes court 

jurisdiction extends only over crimes that 

existed in international law. Also statute can 

not define new crimes or can not codify 

crimes under international law. Jurisdiction 

of Criminal International Court extended 

based on the principle of complementarity, 

which means the exercise of jurisdiction of 

the International Criminal Court, when 

national courts are unable to effectively 

conduct the investigation or process. The 

Court shall not review or when a person is 

proceeded in another state, or when the 

offense is not serious enough qa require 

further action by the court7. 

Conclusions 

The International Criminal Court is an 

institution that in his jurisdiction promote 

fundamental human rights. This Court has 

used the experience of the previous two ad 

hoc tribunals for the former Yugoslavia and 

Rwanda to identify the needs of victims as 

well as to find better ways to help them win 

compensation for damage It was caused in 

order to rebuild their lives and that is more 

important, to ensure active participation in 

the trial. 

                                                           
7 International Criminal Court, Amnesty 
International 2010. 
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ICC promotes clear rights for the 

participation of victims at all stages of the 

criminal process. This historical fact provides 

victims the right to present their opinions and 

attitudes before the Court, in most of the case 

through a legal representative "in a way that 

does not contain prejudice to the accused and 

not contrary to his right to a fair trial". This 

presents the possibility that the victim's voice 

to be heard by enabling the creation of a 

sense of participation in the process of 

seeking the truth and achieving justice. 

 

Bibliography 

1. B. Conforti, Diritto Internazionale, 

Editoriale Scientifica, 2007. 

2. E. Greppi, I Crimini di Guerra Contro 

L’Umantita nel Diritoo Internazionale, 

UTET, prima edizione 2001. 

3. Puto, E Drejta Nderkombetare 

Publike, Shtëpia Botuese Geer, Tiranë 

2009 

4. Salihu, E Drejta Nderkombetare 

Penale, Leoprint, Prishtinë 2005.  

5. J. Xhafo, E Drejta Penale 

Nderkombetare, Shtepia Botuese 

Geer, Tirane, 2009. 

6. International Criminal Court, Anesty 

International 2010. 

7. Guidelines of Human Rights and 

International Humanitarian Law, 

2009 

8. G. Ajani [et al] Enciclopedia 

Universale, "Diritto", Milano, 2003-

2004. 

9. M. Balboni, Il diritto internazionale 

dei conflitti armati, Enciclopedia 

Treccani on-line, pubblicato il 

2417/2006. 

 

Elton Musa, Phd.Candidate, Lecturer 

University “Aleksander Moisiu” Durres, 

Albania. 

 

 

 

 

 

 

 

 

 



Wiedza Prawnicza nr 3/2015 Strona 40 
 

Euthanasia as part of Article 2 of European Convention 

Gerhard Ismaili 

Εuthanasia and the patient's 

constitutional right to life 

Euthanasia1, in its original and literary 

meaning, is the death of good and painless 

way we all want and pray to have. Today, 

however, more and more it means something 

different: the action or inaction that aims at 

accelerating the death of a man who suffers 

from an incurable disease to deliver the latter 

from otherwise inevitable pain. This new 

concept has caused a stir in the international 

arena and has sparked intense debate and 

controversy about topics it touches, such as 

ethics, law, deotologia and other2. Medical 

standards shake up. In more and more 

situations, the two goals of medicine, namely 

the contribution to the preservation of life 

and relief from pain, are identified as the 

main and non-negotiable purpose. Pressures 

from supporters of the principle of freedom 

                                                           
1 Euthanasia is a painless peaceful death. 
Euthanasia is defined as the deliberate putting to 
death of a person suffering from a painful, 
incurable disease and mercy killing (New 
Standard Encyclopedia Dictionary). People use 
other terms to describe euthanasia: mercy killing 
assisted suicide, and physician assisted suicide. 
Euthanasia can be unresponsive, (inactive) or 
active. Unresponsive euthanasia occurs when 
there is an incurable ill person refusing or asking 
for the stopping of life sustaining medical 
supports 
2 Keown, J. Euthanasia, Ethics and Public Policy: 
An Argument Against Legalisation, p. 45, 2002.  

of will and the human personality are 

exercised to moral values, as a constituent 

element of the establishment of conviction to 

'sacredness of life'. The law which did not 

intervene when euthanasia yet carried  its 

original meaning and was perceived in the 

framework of the principle of the right to life, 

now intervenes to limit the conception and 

application of practices which are inspired by 

the principle of 'the right to death'. It is 

noteworthy that the debate over euthanasia 

has been developed in places like (the US, 

Canada, Australia, Great Britain, 

Netherlands), countries where societies were 

promised the best care for people with the 

support to the most advanced assistive 

technologies3. The decision of the Dutch 

Parliament on 28-11-2000 for legalization of 

euthanasia disrupted the international 

opinion. Many arguments for and against 

euthanasia are made at time intervals by 

people known to the politics and medical field 

and many different opinions have been 

provided. Then, we say yes or no to 

euthanasia? The question is emphatic and 

expects answers. 

 

                                                           
3 Jennifer Fecio McDougall, Martha Gorman. 
Euthanasia: A Reference Handbook, p. 65, 2008 

https://www.google.com/search?hl=en&tbm=bks&tbm=bks&q=inauthor:%22Jennifer+Fecio+McDougall%22&sa=X&ei=QelgVdCmGYn8ywO3_oGQCw&ved=0CCYQ9AgwAQ
https://www.google.com/search?hl=en&tbm=bks&tbm=bks&q=inauthor:%22Martha+Gorman%22&sa=X&ei=QelgVdCmGYn8ywO3_oGQCw&ved=0CCcQ9AgwAQ
https://books.google.com/books?id=AKaVqvPwkq0C&printsec=frontcover&dq=euthanasia&hl=en&sa=X&ei=QelgVdCmGYn8ywO3_oGQCw&ved=0CCQQ6AEwAQ
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Conceptual understanding of 

euthanasia 

Euthanasia (εύ - θάνατος) is 

physically and mentally causing of death by 

compassion of people who are in the final 

stages of life from an incurable disease or 

severe trauma, aiming their salvation from 

suffering and only after the continuous 

patient's request. The main motivation in this 

practice is considered to be compassion, love 

and respect for human dignity. The issue of 

euthanasia is more complex and touches the 

medical, social, theological and philosophical 

sciences4. One of the most controversial 

issues in legal science is the issue of 

euthanasia. The term ‘'euthanasia'' generally 

does not imply the elimination of human life, 

but the acceleration of the death of a person 

who is proved by scientific arguments, that 

will be subjected to death, in order that the 

latter escape the ''end'' in pain and torture5. 

Therefore euthanasia is not a suicide, which is 

not criminally punishable, and, is not a 

participation of a third person in suicide. In 

medicine, “euthanasia " is practiced as a 

method to cause death without painful 

symptoms, to shorten the agony of fatal 

outcome and to implement goals set by the 

                                                           
4 Evangelos Iason, ‘'The issue of euthanasia,' '' 
Sakula ' editions ', Athens-Komotini, 1999, p 11. 
5 Cavan, S. Euthanasia: The Debate Over the Right 
to Die, p. 34, 2000.  

state of law (eg the application of the death 

penalty legislation etc...)6. 

History  

In Ancient Greece, euthanasia was 

present and imposed and frequent from the 

state itself, to babies and the elderly. It was 

considered as best for the people themselves, 

but for the city-state as well7. Strabo and 

Pausanias report Keadas and Eurotas areas in 

Laconia, where the Spartans threw their sick 

children and elderly in need. Many 

philosophers, especially the Stoics were 

supporters of euthanasia, even in Roman 

times in Marseille has existed a special 

training center which provided a poisonous 

drink to seriously ill people8. Eskimos and 

Polynesians allowed the killing of elderly 

patients. Luther and Bacon argued that the 

function of medicine is the health 

rehabilitation and relief of pain when this 

helps provide a smooth and easy death. 

Nitche German philosopher defended 

euthanasia for the sick. National Socialist 

German government ordered the killing 

80,000 patients, German citizens, who 

suffered from incurable disease and it 

partially realized this9. In England, in 1932, it 

                                                           
6 Papiro-Larous, ‘General Encyclopedia  '', V.6, 
p.932. 
7 Plato, '' Polite ', Book III, 407-410. 
8 Dranakis Pavlos, Big Greek Encyclopedia'', v 11, 
p 722. 
9 OTA Kraous-Erick Koukla, '' Auschwitz-I, Death 
factory '', p. 54, 1979. 
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is founded a company, in order to legalize 

euthanasia. In 1936, it was introduced in the 

House of Lords a special bill in favor of 

euthanasia with conditions as, demand from 

the patient and the certificate issued by two 

doctors certifying the incurable disease 

diagnosis and resolution by a special medical 

commission. This bill was never approved10. 

A bill that was introduced in the US Senate 

had a similar fate. In 1952 a request was 

submitted to the UN signed by 2,000 people 

seeking the guarantee of euthanasia as a 

human right. The request was rejected. 

European Parliament Council with the 

resolution no. 779 / 29-1-1976 urged 

member states to provide their nationals 

psychological support to cope death11. 

Forms of euthanasia 

Active euthanasia 

Actice euthanasia is a direct 

intervention, active action on the patient to 

spare the drama that he is experiencing. Here 

euthanasia is accomplished by means of 

medical methods such as lethal injection. 

Decision to active euthanasia can be taken by 

the person/patient himself, if he is capable or 

his relatives or even his doctor who is 

responsible for him. It is considered as active 

euthanasia even the assisted suicide, because 
                                                           
10 Dowbiggin, I. A Concise History of Euthanasia: 
Life, Death, God, and Medicine, p. 67, 2007. 
11 Karabela D. Lambros, ‘'Euthanasia and the right 
life and death', rev. Esti, Athens 1987, pp 16-30. 

doctors often give advice and medication to 

patients who have expressed a desire to 

commit suicide 12. 

Passive euthanasia 

It is the indirect euthanasia, is the 

deliberate interruption of medical treatment 

of the patient in order to be allowed the 

arrival of his death; Treatment of the patient 

to die without obstacles. It is the waivers of 

any treatment with artificial instruments or 

other technical method that will be keep in 

life the patient. Nowadays medicine is 

focused on passive euthanasia. Most doctors 

favor and support the passive euthanasia as 

they support the patient right to life but also 

his right to have a desired death and 

considered under the circumstances that it is 

developed case by case the event, a natural 

death. The extension of the life of a patient 

whose death is absolutely inevitable in a 

short time interval and easily, (according to 

the practice and professional experience of 

doctors), defined, it would be meaningless to 

be enabled by technical means. Also, among 

the jurists and theologians it is estimated as 

an act comprising moral values in it. 

 

 

                                                           
12 Katrougalos G. ''The right to life and death’’, 
Athens 1993, p 103. 
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Eugenic euthanasia, or in favor of 

the community 

It consists of Euthanasia having as 

subject persons with mental and physical 

disabilities. Otherwise known as Eugenic 

euthanasia, it is performed to '' facilitate '' the 

society from an economic cost, fluctuation etc. 

The arguments supporting this kind of 

Euthanasia are few and ranked as sick 

patients life is unsustainable and unbearable 

and secondly, the birth as alive and care of 

persons with physical and mental 

disabilities degrades in the edges of misery, 

families, an integral part of which are the 

above-mentioned persons. Nowadays, the 

integration into society of persons with 

disabilities initiated by the Association for 

Human Rights and supported by the 

motivating policies, have turned these people 

into active actors of socio-economic life of the 

country adapting them to a society that not 

only accepts them but also takes the fruits of 

their productive work. This has resulted in 

the overthrow of the arguments of supporters 

of Eugenic euthanasia13.  

Moral and psychological dimension 

Moral and psychological dimension of 

the phenomenon of euthanasia has caused 

much controversy and has given rise to the 

                                                           
13 Evangelos Iason, ''The issue of euthanasia“, 
Sakoula publication, Athens-Komotini, 1999, p. 
21-28. 

established arguments but simultaneously 

diametrically opposite14. Supporters of 

euthanasia argue that, in front of a case of a 

patient suffering from an incurable disease 

that causes during its development in the 

human body unaffordable pain and that can 

be regarded as excruciating, then the life of 

this patient can not be considered anymore a 

benefit for him, as a gift given by God or 

nature, but now, as a real nightmare, from 

which can be saved only with death, therefore 

only with euthanasia, so the latter can not be 

treated as a punishable act legally as well as 

morally, but as an obligation towards the 

patient and his personality, as a human act 

that stems from the depth of the soul to serve 

a prioritized benefit. Always, according to 

supporters of euthanasia, establishing clear 

rules in proceedings and boundaries in the 

final decision-making, it is a necessity that 

will enable this act of humanity (euthanasia) 

by offering individuals of the society the 

security that several mechanisms exist and 

function within the rule of law, which when 

needed will serve as alternatives to liberate 

them from frightening circumstances, in 

which can be found at the end of their lives. 

Euthanasia constitutes a concerning problem 

of modern times. Seen as such, being placed 

within the framework of socio-political, 

economic technology developments etc, 

                                                           
14 Downie, G. J. Dying Justice: A Case for 
Decriminalizing Euthanasia and Assisted Suicide 
in Canada, p. 32, 2004.  
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which enabled redesigning of fundamental 

rights at the same time guaranteeing them,  

first at international level and then imposed 

through the accession of countries either in 

international organizations and in respecting 

EU conventions for human rights, which, as a 

problem has sparked public debates. 

Although the "reality" of euthanasia can be 

easily found in Ancient Sparta, the interest in 

confronting the phenomenon appeared in the 

last century. This, due to the rapid 

developments in the field of modern 

medicine, which by the great intensity with 

which they occur, have shocked, I would say, 

the public opinion making it confused, on one 

hand with the feeling of optimism, in the 

assessment of the prespective that is offered 

regarding the healing therapies for life 

continuity and on the other hand with the 

searching and the question that naturally 

arises, that whether humanity will use these 

opportunities and new knowledge for the 

benefit of the good of his own.  

Definition - the concept of 

euthanasia 

The term 'euthanasia' is derived from 

the union of ancient Greek words' ευ / 

goodness 'and' θανατος / death ", two words 

that have caused philosophical clashes but at 

the same time have also served as the axis 

around which the human thought has been 

developed trying to analyze. 

‘εύ’ the concept of goodness in general both 

material and spiritual, has always been a 

benchmark for mankind, something ideal, 

which is trying to understand and approach 

closely linking it to the existence of its kind. 

‘’θάνατος’ death, on the other hand, was also 

conceived as the embodiment of evil, human 

suffering and pain, as well as a reality that can 

never be compromised. 

Euthanasia literally, in an accurate translation 

_ and philosophical thinking approach of the 

ancient Greeks, is perceived as the best, 

glorious, beautifu ldeath, as the death that 

comes without pain and suffering, as the 

desirable death. Today, the term euthanasia 

means “causing the death of a person / 

patient, with or without his consent, '' 

suffering from an incurable disease which 

simultaneously causes great and unaffordable 

suffering to the pacient, for whom there is no 

hope for healing, according to diagnosis and 

after the medical treatment in all ways.’’ 

Euthanasia has similarities to suicide. The 

main difference lies in the fact that the person 

who wants '' his euthanasia '' is at that point 

actually physically incapable of terminating 

his life himself and so requires the 

participation of another person for the 

finalization of the act.  

A prerequisite for this reason, but also a 

conceptual element of euthanasia is the 

desire or just the simple consent of the 

person to end his life. To be valid, the consent, 
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it is necessary that person requesting 

euthanasia have the spiritual tranquility and 

enjoy the mental health in order to express 

his true will. In cases where it is difficult or 

impossible for the patient to give his consent, 

it is possible that the decision for euthanasia 

will be based on a presumed will, namely in 

what would require the individual himself if 

he would be able to do this, although this 

theory is still controversial. The second 

conceptual element of euthanasia is identified 

the existence / presence increasingly of a 

second person. Death in euthanasia is caused 

by a third party, which should be aim to 

physically eliminate the patient. Euthanasia is 

therefore based on the will of the perpetrator. 

But the above action should be motivated 

only by compassion, love for the patient and 

the desire to alleviate the pain he is suffering. 

If something does not happen, but the action 

has another motive, such as economic 

interests of any kind for the perpetrator or 

third persons, then we are not in 

circumstances of an act of euthanasia but 

elements could be met of the offense of the 

premeditated murder. Another condition for 

the creation of conditions that will make us 

face an act of euthanasia is the patient's 

health condition, which by its implication will 

not leave any doubt about the secure death of 

the latter causing inevitable suffering and 

pain. In these cases it is assumed to intervene 

in the process of pain. However this does not 

always stand because in some other cases it 

can not be scientifically deduced that the 

patient feels pain. Finally, it is necessary that 

the process of terminating the patient life 

shall be methodically studied by treating each 

case as unique in order to '' ensure '' a quick 

death, eliminating at the edges of possibilities 

the possible pain and suffering and absolutely 

by respecting and not affecting the dignity of 

the patient. In conclusion, we can define the 

act of euthanasia as "the intentional 

interruption of life of a person / patient 

spiritually healthy, at the request of the latter, 

in order to avoid a painful and excruciating 

death’’. 

Ancient Greece 

The term "euthanasia" is used in 

science unchanged nowadays, both in English 

and in other foreign languages and has its 

roots in Ancient Greece. It is mentioned five 

times and Polybius (Polybe), Philo Judeaus, 

Clement of Alexandria, Posidippus and Elius 

refer to it. For Polybe, the opportunity, or 

clearly, the right to an euthanasia, is 

considered as the closing dome of a good  and 

useful life, for Philo Judeaus it serves the good 

senility and is ranked by its major benefits. 

Clement as well as Elius consider it one of the 

benefits someone should enjoy and classify it 

the most important between friendship, 

education, wealth and glory. For Posidippo '' 

euthanasia '' is one of the precious treasures 
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that the human was granted by Gods. We can 

conclude that ''euthanasia'' in ancient times 

was conceived much different than today, in 

modern times. This is perceived only 

considering and confronting social relations 

in these two eras. In ancient times what was 

of interest for Greeks, was the good   and 

glorious death, so they preferred the death 

that would provide '' immortality 'among 

generations than the continuation of life that 

might resulted humiliating because of 

weakness caused by senility and the inability 

to be master of oneself. Euthanasia was 

meditated by the ancient Greeks and has also 

caused controversy. Initially, we meet it in the 

Hippocratic Oath: "no one will I prescribe a 

deadly drug, nor give advice which may cause

 his death". In ancient Sparta, it was accepted 

a congenital form of euthanasia, known in 

modern times as 'eugenics', according to 

which babies who were born with physical or 

other deficiency, which would make their 

lives painful and would cause problems 

(economic / social) in the city, were 

abandoned in order to die from lack of care. 

Even Plato refers to his work "Politeia" on the 

issue of euthanasia. Describing the ideal city-

state he believes that the unhealthy body 

should be killed. He also proposes 

''euthanasia'' in favor and imposed for the 

benefit of necessary social policies and argues 

saying that the expected life is sacrificed by 

not being considered punishable by human 

laws and the law of nature, as this act, in its 

result and in fulfillment of its goodwill, 

positively affects the social welfare of the 

population that has remained healthy and 

active. Analyzing from a different perspective, 

he also opposes the nonsense expansion of 

life claiming that, from the moment that the 

person's time of death comes, it is useless 

that someone and others be enforced, in 

order to stimulate and to prolong life , for any 

reason. 

Middle Ages 

In the following years, historical and 

social developments changed the meaning of 

the phenomenon of euthanasia and the 

attitude of people towards it. The prevalence 

of Christianity reflected and its dogma we 

konsiderimine life as a gift from God, as the 

good and the the absolute value, and the 

incompatibility with every action, opinion or 

effort to its termination. The term 

'euthanasia' 'is also used in the early 13th 

century to imply the acceleration of arrival of 

death to avoid physical pain or complet a life 

full of suffering and misery. 

Nazi Germany 

The debate on the phenomenon of 

'euthanasia' was resumed in the 20th century. 

It was supported the idea that patients 

suffering from incurable diseases, can 

themselves ask the termination of their life, in 
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order to avoid pain, in conformity with the 

requirements and values that the sense of 

humanity included. However, '' euthanasia '' 

found application in Hitler's Nazi Germany, 

through the model of 'eugenics' achieved 

through' 'eugenics program', 'known as' T4 

euthanasia program. The program envisioned 

and was realized in a very large percentage, 

the massive sterilization among selected 

population, and the elimination of 

undesirable elements among it. It is estimated 

that around 300,000 people have been killed 

as a result of this program, of which half were 

children. This program was designed by Adolf 

Hitler himself and his goal was "genetic 

purity" of the German nation achievable by 

the extermination of certain categories of 

people considered as "unworthy to live" 

among which included homosexuals, people 

with disabilities disabilities, people with 

physical deformations, mentally retarded, etc. 

Forms of euthanasia 

One of the criteria for the distinction 

between forms of euthanasia is whether the 

patient is physically and mentally capable of 

being expressed explicitly. If so, then 

euthanasia is voluntary, as the person 

expresses his free will. If the patient is unable 

to express his will then euthanasia is 

involuntary and the decision is taken by the 

doctor or relatives. It may also be based on 

the expression of will in the previous time 

preceding the conditions for application of 

the act (eg a young person states in writing, in 

a notary statement, that he wishes that if it 

happens to suffer by incurable disease and 

being unable to express his will at that time, 

euthanasia should be applied to him’’)... 

Crucial criterion for classification of 

euthanasia as voluntary, involuntary or 

predetermined is not simply the consensus, 

this is not sufficient being alone, but the clear 

expression of free will because if the latter is 

lacking we may find ourselves before an act 

that infringes the core of fundamental human 

rights, the right to life. The second criterion to 

distinguish euthanasia is the way of 

performing that act, if the latter is performed 

with actions that physically intervenes in the 

patient's body. If it is done by lethal injection, 

with lethal drugs or in any other way then we 

are dealing with active euthanasia. If the 

action simply allows the flow of the event 

how it will continue, without human 

intervention to support of life, for example 

the removal of the plug of the supporting 

mechanism it can be considered as passive 

euthanasia.  

Euthanasia is classified into two levels, that of 

expressing the will and the way of action to 

realize it. These two levels communicate with 

each other; they engage to achieve various 

combinations such as the voluntary, 

involuntary, active, passive euthanasia, etc. 
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Active euthanasia 

Active euthanasia is the deliberate 

human act by which the desired result is 

achieved, death by direct physical 

intervention with tools or controlled 

substances, in the body of the patient. In the 

absence of this intervention, the patient will 

continue to live for a truly limited time but 

indefinite exactly within the limits of the 

forcasting of medical diagnosis. Usually, the 

decisive act is a lethal injection or giving toxic 

drugs with the consequence of the inevitable 

causing of the rapid and painless death. 

Active euthanasia is opposed by the majority 

of the legal systems as computed with the 

premeditated murder in qualitative 

circumstances. Active euthanasia has 

similarities with the crime envisaged in 

Article 300 of the Greek Penal Code for 

murder imposed by feelings of compassion 

for the patient, after repeated and emphatic 

requests of the latter. Reasons for opposition 

the active euthanasia are found to the fear of 

abuse of this right by the person or persons 

who are legitimized in physically performing 

the act given that they are participants in the 

final decision making of the act (relatives or 

doctor in case of involuntary active 

euthanasia). The lives of many patients and 

elderly people will be  at risk or there would 

be able to exert psychological pressure on 

them, threats, to seek the expression of will to 

terminate life and for more it would be much 

more difficult to be proved the patient's will 

sometimes expressed silently (in these cases 

death has come as a result of euthanasia or as 

a result of premetitated murder, however, the 

willingness can not be missing, as a 

constituent element of euthanasia. 

Euthanasia can not be committed by 

negligence). 

Passive euthanasia 

The term "passive euthanasia" is a new term 

for medical and legal science. The rapid 

development of science and technology has 

enabled the extension of human life, even 

when the human body is severely damaged 

and is not determined the brain activity. 

Passive Euthanasia means an act that causes 

the death of the human body by omission, in 

cases where human intervention, both direct 

and mechanically supported, is absolutely 

necessary for maintaining the life of the 

patient's vital organs. The difference from 

active euthanasia consists in the manner of 

causing the death. In both cases we have 

authors who act deliberately, but the decision 

on the manner of operation is different in 

terms of the method to be applied. In the case 

of active euthanasia it is possible to have 

interference in the body of the patient in the 

form of injection, drug / toxic drugs and any 

other way that would bring death without 

pain of the patient, while in the case of 

passive euthanasia interventions are not 
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provided in the patient's body but the 

applicable method can also be considered the 

permission of physiological flow of the event 

when it will cause the secure death without 

suffering of the patient and at a determined 

time that should be said that it should be very 

short (I would say seconds of minutes) 

because if death will be delayed then will be 

able to be fulfilled elements of the offense of 

infliction of torture.. The morally treatment of 

passive euthanasia, which is not considered 

murder, is consistent with the treatment of 

this act by criminal law: non-existent legal 

consequences. For the impunity of passive 

euthanasia the following conditions must be 

met:  

a) the patient's disease is incurable, with 

death as a fatal outcome and, this is 

provided according to diagnosis, to 

come in a short and determinable 

time, accurately,  

b) the patient stated that he does not 

want to continue his life. If he can not 

communicate, the decision will be 

based on presumed consent,  

c) the author decides to perform the  

motivated act by compassion and 

goodwill to do his best (he can not 

execute it by any means eg, because it 

will prove how it is to kill a man- in 

my opinion it should be considered a 

murder if it is proved the motivation) 

and after the continuous request of 

the patient, which must be informed 

about his current health condition 

and the consequences of the decision. 

Conclusions  

In conclusion, there are still heavy 

discussions revolving around the topic of 

euthanasia. Both pro and anti-euthanasia 

have strong points supporting for and against 

euthanasia. As a final note, all countries must 

consider legalising euthanasia because it can 

save millions of patients around the globe 

hours of gruelling pain and suffering instead 

of dying a peaceful death. 
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Kosovo and the European Convention for the Protection  

of Human Rights and Freedoms 

Rafet Haxhaj 

Introduction 

After putting Kosovo under 

international administration (June 1999), 

Kosovo was administered under UNO 

Security Council Resolution 1244. UNMIK 

mission came without a clear legal 

framework in Kosovo. In the initial phase the 

legislation was built in the form of regulations 

which were issued very fast by UNMIK, and 

the Kosovo laws existing before removing its 

autonomy as well as the laws of the former 

state of Yugoslavia. The application of 

international conventions began and with this 

also the European Convention on Human 

Rights. In February 2008, Kosovo declared its 

independence, and adopted its Constitution. 

At this time in Kosovo was set another 

international mission that is the EULEX 

mission. Each of these stages was 

characterized by the problems associated 

with the applicable law and the 

implementation of the Convention itself. 

The Convention co-existed together 

with the applicable laws of the UNMIK 

Mission, the provisions of the Convention 

were accepted in the Constitution of the 

Republic of Kosovo and the practice of the 

European Court of Human Rights became the 

basis for interpretation regarding the 

protection of rights human. The Convention 

became an applicable law in Kosovo but the 

practical application will not be easy and 

totally applicable.  

Convention and applicable law in 

Kosovo during the administration 

of UNMIK mission 

Based on United Nations Security 

Council Resolution 1244, UNMIK had a 

mandate to provide an interim 

administration for the people of Kosovo. This 

meant the authority to issue laws, although it 

was not clearly stated in the resolution. On 

this basis, the Special Representative of the 

Secretary-General - SRSG, in the first 

legislative act of UNMIK, Regulation No. 

1999/1, dated 25 July 1999 set that all 

legislative and executive authority with 

respect to Kosovo, including the 

administration of justice, be given to UNMIK 

and be exercised by the SRSG1. According to 

this regulation, the SRSG would issue 

legislative acts in the form of Regulations. 

UNMIK regulations also proved a lot as a 

useful legislative instrument to UNMIK, 

particularly during the first phase of 

operation. This is especially characteristic for 

                                                           
1 UNMIK Regulation 1999/1, On the authority of 
the Interim Administration in Kosovo. 
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the stage when UNMIK was the only 

governing authority in Kosovo and governing 

institutions of Kosovo were either not created 

yet or were in the initial stage of their 

operation.  

The advantage of the Regulations as 

useful instruments of the time characterize: 

First, the regulations were issued only by the 

SRSG without the participation of other 

stakeholders in their promulgation and thus 

the SRSG was able to draft and promulgate 

regulations in a relatively short time; and, 

The second, regulations made in this way 

were not required to follow any particular 

procedure or form and a regulation could 

legally cover every issue or every field of 

action. These two characteristics enabled fast 

issue of legislation and thus set the UNMIK 

legal functioning efficiently and without any 

specific delay2. Using this legislative power 

UNMIK also made the incorporation of 

relevant international instruments in 

domestic legislation and that made these 

instruments be also directly applicable in 

Kosovo3. 

It must be highlighted that the process 

of building a legal infrastructure in Kosovo 

was not easy and it went through continuous 

                                                           
2 Jashari, J. (2007), U.N. Field Missions in the 
Context of Legal and Judical Reform: The Kosovo 
Case, Columbia Journal of East European Law, 
Volume 1, Number 1. 
3 Haxhaj, R. (2008), The position of the judiciary in 
Kosovo during the United Nations Mission - Masters 
paper, Faculty of Law in Prishtina, p. 55.  

challenges. According to UNMIK Regulation 

1999/1, the applicable law in Kosovo was 

provided to be the law that was in force 

before the NATO intervention on 24 March 

1999. The regulations required that the 

applicable law had to be in accordance with 

internationally recognized standards of 

human rights, Resolution 1244 of the Security 

Council and other UNMIK Regulations4. 

Sanctioned in this manner with this 

regulation, the applicable laws in Kosovo, 

then, would be the laws of the repressive 

regime of dictator Milosevic and this had 

caused dissatisfaction among the local judges 

and prosecutors who also strongly opposed 

such a thing5. They demanded that in place of 

the repressive laws, be applied laws that 

were in force until the abolition of autonomy 

in 19896. In such a situation, the SRSG issued 

Regulation 1999/24, in which is made the 

annulment of Regulation 1999/1 and 

restored the laws that had been in the 

application of the former province of Kosovo 

                                                           
4 OSCE- Mission in Kosovo, The Criminal Justice 
System in Kosovo 1999-2006, p. 17. 
5 Judge Ymer Hoxha from Prizren had resigned 
because of this exactly at the ceremony in which 
he gave the oath for appointment as judge. Chief 
Administrator of Kosovo had immediately 
suspended this judge and returned him again 
upon the change of the regulation in question. Mr 
Ymer Hoxha, at the time of writing this paper 
(26.01.2015), holds the position of the President 
of the Basic Court in Prizren. See also Bulletin of 
the Association of Kosovo Judges (2008), Prishtina, 
p.3. 
6 Stavileci, E. (2000), Kosovo under international 
administration – going in circles or out of it, 
Gjakova, p. 336.  
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before removing its autonomy on 22 March 

1989. 

According to UNMIK Regulation 

1999/24 (Article 1.1) at that time Law 

applicable in Kosovo shall include: 

 the regulations promulgated by the 

Special Representative of the 

Secretary-General and subsidiary 

instruments issued there under, and 

 the legislation in force in Kosovo on 

22 March 1989.  

In Article 1.3 of this regulation is 

stated that: “in the exercise of their functions, 

all persons undertaking public duties or 

holding public office must observe 

internationally recognized standards of 

human rights”.  

With the regulation in question, it was 

prohibited any form of discrimination by 

people holding public positions to the 

detriment of another person due to race, 

colour, language, religion, political or other 

opinion, national, ethnic or social, property 

background, etc. This regulation was 

established that the defendant in criminal 

proceedings benefits from more favourable 

provisions of the law in force since 22 March 

1989 until the day of promulgation of this 

regulation. With UNMIK Regulation 1999/24 

for the first time in Kosovo, was removed the 

death penalty.  

Seen through this regulation, at that 

time in Kosovo were four sources of 

applicable law: 

a) UNMIK Regulations; 

b) Law in Kosovo until 22 March 1989; 

c) The applicable law in Kosovo between 

22 March 1989 and 12 December 

1999 (the date when Regulation 

1999/24 came into force) if this is 

more favourable to the defendant in 

criminal proceedings or it complies 

with a legal gap where not covered by 

the law before 22 March 1989; 

d) International standards of human 

rights. 

Regarding the fact that which law had 

a priority in the application, based on that 

regulation, UNMIK Regulations had the 

priority over the applicable laws before 22 

March 1989, while international standards of 

human rights had their lead over local laws.  

International instruments were 

shown to be easily integrated into the legal 

system in Kosovo, but the problems appeared 

in their implementation. European 

Convention on Protection of Human Rights 

and Freedoms at that time would comfortably 

cohabitate with UNMIK Regulations and local 

applicable laws belonging to a legal structure 

of communist system that had ended or a 

number of laws that still had the stigma of a 
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dictatorial system which had been installed in 

Kosovo by an occupying regime. Although 

such laws were in force at that time, they 

continued to bear the names of the 

terminology of institutions that have been 

operational for the time to which they 

referred such as: Organization of Associated 

Labour (OAL), Self-Interest Communities 

(SIC), Socio-Political Organizations (SPO) etc., 

which presented difficulties for law 

enforcement and were difficult to be suitable 

for application. To be successfully applied, 

they had to be stripped out of everything that 

was associated with socialism. 

For a long time continued to be in 

force the law on obligational relationships 

(LOR) which in Article 103 paragraph 1, on 

the nullification of contracts said: “The 

contract that is contrary to the principles laid 

down by the constitution, social regulation, 

mandatory provisions or the morality of 

socialist self-governing society, it is null, if the 

law in a particular case does not provide for 

something else…”7.  

Difficulties related to the application 

of international standards were also featured 

in what the Kosovar judges and prosecutors, 

who started to work immediately after the 

war in Kosovo, were educated in another 

social system and did not have sufficient 

                                                           
7 It is interesting that this law continued to remain 
in force at the time of the EULEX mission until the 
end of 2012 when it enters into force a new Law 
on Obligational Relationship. 

knowledge regarding the application of 

international legal standards in the field of 

human rights. This made the Convention itself 

and other standards of human rights at this 

stage have insufficient effects of their 

application in judicial practice and in the 

daily work of the courts as well as judicial 

decisions itself. Generally, this stage of 

legislative development in Kosovo and thus 

the implementation of the Convention itself, 

was characterized by efforts in increasing the 

level of knowledge of law enforcement 

officers related to what it offers and the need 

to apply the Convention in everyday work of 

the courts and prosecutors in Kosovo.  

The Constitution of the Republic of 

Kosovo and the Convention  

The situation changed for the better at 

the time when Kosovo saw the establishment 

of the EULEX mission, the mission that was 

led by the European Union. It is this time 

when with the start of this mission, Kosovo 

had significantly improved its legal and 

institutional infrastructure. After the 

declaration of independence on 17 February 

2008, immediately in June of the same year, 

Kosovo adopted its constitution, a 

constitution that was based on the principles 

and internationally recognized standards of 

human rights. In Article 22 [Direct 

Applicability of International Agreements and 

Instruments], the Constitution has set that: 
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“Human rights and fundamental freedoms 

guaranteed by the following international 

agreements and instruments are guaranteed 

by this Constitution, are directly applicable in 

the Republic of Kosovo and, in the case of 

conflict, have priority over provisions of laws 

and other acts of public institutions: 

a) Universal Declaration of Human 

Rights; 

b) European Convention for the 

Protection of Human Rights and 

Fundamental Freedoms and its 

Protocols; 

c) International Covenant on Civil and 

Political Rights and its Protocols; 

d) Council of Europe Framework 

Convention for the Protection of 

National Minorities; 

e) Convention on the Elimination of All 

Forms of Discrimination Against 

Women; 

f) Convention on the Rights of the Child; 

g) Convention against Torture and Other 

Cruel, Inhumane or Degrading 

Treatment or Punishment8. 

Direct application of international acts 

mentioned above and thus the European 

                                                           
8 The Constitution of the Republic of Kosovo - 
Article 22. 

Convention for the Protection of Human 

Rights and Fundamental Freedoms and its 

Protocols, has made that Kosovo have a 

Constitution with a fairly advanced level of 

respect of human rights and freedoms. 

The Constitution has stipulated that: 

“Human dignity is inviolable and is the basis 

of all human rights and fundamental 

freedoms”9. When it comes to the right to life, 

the Convention gives absolute power to this 

right. This right cannot be removed even in 

exceptional circumstances or in a war 

situation. The Convention establishes a 

general obligation of the state for legal 

protection of life10. Constitution of Kosovo in 

Article 25, stipulates that: “Every individual 

enjoys the right to life. Capital punishment is 

forbidden”. In general legal system of Kosovo 

is in full compliance with the standards 

mentioned and so far has embodied the spirit 

of this right in all legal instruments of 

Kosovo11.  

Prohibition of torture or inhuman and 

degrading actions embodied in international 

acts of human rights, including the 

Convention, which is part of the legal system 

of the Republic of Kosovo. The Constitution of 

Kosovo, in Article 27 has in full embraced 

Article 3 of the Convention: “No one shall be 

                                                           
9 Ibid. - Article 23. 
10 Bajrami, A.(2011), Constitutional system of the 
Republic of Kosovo, Prishtina, p.191. 
11 Ibid. 
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subject to torture, cruel, inhuman or 

degrading treatment or punishment”12. 

When it comes to the prohibition of 

slavery and forced labour, the Republic of 

Kosovo with its Constitution in Article 28 

guarantees the right of every citizen that no 

one shall be held in slavery or slavery-like 

position. Also, no one can be forced to 

perform forced labour, and human trafficking, 

as a modern form of slavery and forced 

labour, is prohibited. Convention has 

stipulated that: "No one shall be held in 

slavery or servitude and no one shall be 

required to perform forced or compulsory 

labour”13.  

Proper legal process has also been 

sanctioned in the Constitution of the Republic 

of Kosovo. Thus, in Article 53, the 

interpretation of provisions on human rights 

is provided to be in harmony with the 

decisions of the European Court of Human 

Rights. The right to liberty and security 

guaranteed by Article 5 of the ECHR, has been 

transferred without any changes, in Article 29 

of the Constitution of the Republic of 

Kosovo14. The Constitution, by embracing this 

spirit, provides a set of substantive rights, 

which aim to minimize the risks of 

arbitrariness, envisioning a judicial review 

against the action of deprivation of liberty, 

                                                           
12 The Constitution of the Republic of Kosovo - 
Article 27. See also Gruda, Z. (2001), International 
Protection of Human Rights II., Prishtina, p.62.  
13 Gruda, Z. (2001), Ibid. p.62.  
14 Bajrami, A. (2011), Ibid. p.195. 

with defined responsibilities of authorities for 

such actions15. By giving a great importance 

to the issue of security guarantees, the 

Constitution has determined that no one can 

be deprived of liberty except in the cases 

provided for by law and by the decision of the 

competent court. In Article 29, the 

Constitution has defined the rights of the 

detained person and stressed his/her right to 

be immediately informed about the reasons 

for arrest in a language that he/she 

understands and this be undertaken as 

quickly as possible. The Constitution sets a 

deadline of 48 hours, at which time before the 

court must come the persons deprived of 

liberty without a court order, and before a 

judge who decides on her/his detention or 

release not later than 48 hours from the 

moment the detained person is brought 

before the court.  

The Constitution of the Republic of 

Kosovo in this article included a range of 

rights of persons deprived of liberty as the 

right of detainees to be taken to trial within a 

reasonable time or to be released pending a 

trial, except when the judge determines that 

the person is a danger to the community or a 

risk of fleeing before trial. The Constitution 

defined the rights of the person deprived of 

liberty to be promptly informed of his/her 

right not to make any statements, right to 

defence counsel of her/his choosing, and the 

                                                           
15 Ibid. 
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right to promptly communicate with a person 

of his/her choosing. Article 29, paragraph 5, 

guarantees to persons detained or arrested in 

contradiction with the provisions of this 

article, the right to compensation in a manner 

provided by law.  

The Rights of the Accused in Kosovo are 

guaranteed in accordance with international 

instruments on human rights and local law. 

Thus, the Constitution of the Republic of 

Kosovo (Article 30) and Article 6 of the ECHR, 

guarantee the minimum rights such as: to be 

promptly informed, in a language that she/he 

understands, of the nature and cause of the 

accusation against him/her; to be promptly 

informed of her/his rights according to law; 

to have free assistance of an interpreter if 

she/he cannot understand or speak the 

language used in court; to have assistance of 

legal counsel of his/her choosing, to freely 

communicate with counsel and if she/he does 

not have sufficient means, to be provided free 

counsel; to not be forced to testify against 

oneself or admit one’s guilt, etc.   

The Constitution of the Republic of 

Kosovo and in general criminal and civil law, 

in regard to Right to Fair and Impartial Trial, 

have embodied elements from the most 

important international instruments of 

human rights, especially by the ECHR (Article 

6)16. In Article 31 of the Constitution are 

guaranteed: the right of equal protection in 

                                                           
16 Ibid., p. 198. 

the proceedings before courts, other state 

authorities; the right of public hearing that 

can be guaranteed only in cases provided by 

law; the right to trial within a reasonable 

time; the right to the presumption of 

innocence; the right in choosing legal 

representatives and allowing free assistance 

etc17.   

The constitution and generally 

criminal, civil or administrative law, 

guarantee citizens the possibility of using 

legal remedies against judicial and 

administrative decisions, which violate their 

rights or interests in the manner prescribed 

by law18. Regarding the use of remedies, 

Kosovo legislation is quite clear and there is 

no problem or uncertainty that makes it 

difficult to be understood by citizens19.  

The Constitution has provided a 

deserved part to the Principle of Legality and 

Proportionality in Criminal Cases. The 

principle that there can be no criminal 

offense or penalty, except where specified by 

law, is the foundation of justice, and as such is 

incorporated in the Constitution and the 

Criminal Code of Kosovo20. The Constitution 

has also stipulated that the sentence for a 

criminal offense cannot be more severe than 

it has been determined by law at the time of 

the offense and the severity of the sentence 

                                                           
17 The Constitution of the Republic of Kosovo, 
Article 31. 
18 Ibid., Article 32. 
19 Bajrami, A. (2011), Ibid., p. 199. 
20 Ibid., p. 200. 
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may not be disproportionate to offense. The 

law has retroactive effect only if it is more 

favourable for the perpetrator of the offense.  

Ne bis in idem principle in the Kosovo 

legal system is codified as a constitutional 

right. No one can be punished more than once 

for the same offense, nor be tried again, 

except when a retrial of the case is decided by 

a higher court, in the manner prescribed by 

law21.    

Kosovo legislation not only in criminal 

law, but also in civil, and disciplinary hearing 

process is harmonized in accordance with 

Article 6 of the ECHR. Almost all civil 

proceedings have embraced the right to trial 

within a reasonable time, or going through 

the process without unnecessary extension. 

Due process of law is also preserved in the 

ethical codes22.  

The European Court of Human 

Rights and Kosovo 

The Convention is of great importance 

because it is the first document that has set 

declarative rules to become contracting rules 

(giving them binding character). Convention 

has provided a mechanism which has to 

ensure the implementation of human rights 

and fundamental freedoms among the many 

subjects of the region and the entry into the 

                                                           
21 Ibid., p. 201. 
22 Code of Ethics for judges has ruled that undue 
delay in court cases constitutes misconduct and is 
grounds for the imposition of a disciplinary 
sanction.  

Council of Europe is conditioned on respect of 

human rights23. From the above submissions 

is seen that the Convention has wide 

application in the legislation. However, 

problems emerged during the 

implementation of the Convention, in 

particular its provisions dealing with the 

complaints. Kosovo even after 15 years after 

the war and seven years after its declaration 

of independence continues yet not to be a 

member of the Council of Europe and 

therefore its citizens continue to be deprived 

of the opportunity to submit a complaint to 

the European Court of Human Rights.  

In Kosovo, UNMIK, KFOR, and later 

EULEX continued to have immunity and not 

be subject to the jurisdiction of local courts. 

Indeed, in January 2005 the Parliamentary 

Assembly of the Council of Europe 

recommended that UNMIK and KFOR in 

cooperation with the Council of Europe create 

the Court for Human Rights in Kosovo with 

jurisdiction over alleged violations of rights 

guaranteed by the Convention, including inter 

alia those committed by KFOR and UNMIK, 

but such a court has never been formed24. In 

the absence of this, the SRSG, in March 2006 

established the so-called Human Rights 

Advisory Panel within UNMIK. Members of 

the panel were appointed by the SRSG. 

                                                           
23 Gruda, Z. (2001), International Protection of 
Human Rights I., Prishtina, p.53. 
24 ABA Rule of Law Initiative (2007), Judicial 
Reform Index in Kosovo, Volume III. 
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Although seen as a breakthrough in that field, 

the Panel nevertheless was an advisory body 

within the UNMIK and ultimately as part of 

UNMIK did not present an independent 

mechanism. A panel similar to that exists 

today but now under another international 

mission in Kosovo, the EULEX.  

From the above mentioned, it is 

obvious that the level of protection of human 

rights related to alleged violations 

guaranteed by the Convention, in cases where 

the alleged offenders represent international 

mechanisms, does not extend further than a 

review done by the Advisory Panel on the 

Human Rights and which is only an advisory 

body and does not decide on the 

compensation in the event when verified that 

a violation has actually existed. On the other 

hand, the level of protection of human rights 

related to alleged violations guaranteed by 

the Convention, in cases where the alleged 

offenders represent mechanisms of local 

institutions does not extend farther than a 

hearing before the Constitutional Court of the 

Republic of Kosovo, which also represents the 

last authority in Kosovo regarding 

interpretation of the Constitution. In Kosovo, 

the limits of the protection of human rights 

guaranteed by the Convention shall be 

applied only to the extent noted, although the 

Constitution of the Republic of Kosovo 

stipulates that: “Human rights and 

fundamental freedoms guaranteed by this 

Constitution shall be interpreted consistent 

with the court decisions of the European 

Court of Human Rights”25. In a summary, 

regarding these issues can be said that the 

current legal reality in Kosovo is such that the 

Convention has wide application and is 

embraced in many articles of the Constitution 

of the Republic of Kosovo, and there is also 

the possibility of the people of Kosovo to 

enjoy legal protection that is provided by the 

jurisdiction of the European Court of Human 

Rights.    

Different international theorists claim 

that in order to join the Convention, the state 

must be a member of the Council of Europe. 

To achieve such a thing states must prove not 

only their commitment to the values of an 

open society, but also the need for 

institutional content of democracy. For the 

new states that have emerged from 

totalitarian systems, the Council of Europe 

membership is not automatic, but it is 

something that must be earned26. Section 1 of 

the Convention stipulates that: “The High 

Contracting Parties shall secure to everyone 

within their jurisdiction the rights and 

freedoms defined in Section I of this 

                                                           
25 The Constitution of the Republic of Kosovo - 
Article 53. 
26 Merrills,J.G., Hanski, R., Suksi, M. (1999), 
Promotion and Protection of Human Rights in the 
European Framework - Introduction to 
International Protection of Human Rights, 
University ABO AKADEMI, TURKU/ABO- Albanian 
version published by the Finnish Council for 
Human Rights, Prishtina. 
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Convention”27. In Kosovo there are authors 

who think that the citizens of Kosovo, 

however, may become part of the jurisdiction 

of the Court in Strasbourg. Iliriana Islami 

thinks that exactly the submission of the 

lawsuit may be made under section 1 (a) of 

the Convention, which defines the jurisdiction 

of the states thus defines the relationship that 

should exist between a person and a Member 

State, in order to implement the Convention. 

According to this section, the person 

concerned must be found within the 

"jurisdiction" of the Member State concerned, 

and furthermore, the Court "does not define 

the jurisdiction on the territorial element" 

and therefore is created the obligation of 

states that respect human rights in the 

territory where "they exercise their effective 

power”. This obligation is not limited to the 

territory of the High Contracting Parties, but 

these may be made responsible for the 

actions of their authorities, carried out within 

or outside national boundaries, which have 

consequences outside their territory28. So far 

two cases from Kosovo for the first time have 

been submitted to the European Court of 

                                                           
27 Gruda, Z. (2001), International Protection of 
Human Rights I., Prishtina, p.61. 
28 Regarding this case the author Iliriana Islami 
says that such an interpretation is made in the 
case Loizdou against Turkey.- Islami, I. (2004) 
International Protection of Human Rights - 
Handbook for preparation of Jurisprudence Exam –
KEAI, Prishtina, p. 929. See also Islami, I. (2007) 
The procedure before the European Court of Human 
Rights -Bulletin no.14 of Kosovo Association of 
Judges, Prishtina, p.6. 

Human Rights in Strasbourg. It is the cases 

Behrami and Behrami against France and 

Saramati against Germany, France and 

Norway. 

“Agim Behrami from Shipol, Mitrovica 

was the father of two children who were 

playing in the hills of this village along with 

several other children and they had found an 

unexploded cluster bomb which had been 

thrown during NATO bombing in 1999. One 

child died and another was severely injured 

along with six other children. At the time of 

the events (11 March 2000) Mitrovica was 

placed under the responsibility of a 

Multinational Brigade of KFOR led by France 

and mandated by Resolution 1244 of the UN 

Security Council adopted in June 1999. KFOR 

responsibility was in the fact that KFOR was 

aware of the existence of these cluster bombs 

and had not taken any action to do the 

deactivation or to mark the land in which 

they were found. Under Resolution 1244, 

establishment of a secure environment, 

ensuring public order and demining are 

provided in paragraph 9 (c, d, e). In this case 

KFOR failed in "positive protection" as the 

basis for interpretation of the Convention29. 

These cases are known as cases Behrami and 

Behrami against France…” 

“Ruzhdi Saramati (1950) from Prizren, in 

April 2001 was stopped by UNMIK Police and 

later was set to detention. In May 2001 he 

                                                           
29 Ibid. 
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was indicted for offenses of attempted 

murder, violation of bodily integrity, illegal 

possession of weapons and explosive 

materials, etc., and after submission of the 

appeal against holding in custody he was 

released. On 13 July 2001 he was stopped by 

two German international police officers, and 

a member of the German KFOR had verbally 

informed him that his detention was made by 

the order of the Commander of KFOR 

("COMKFOR" - a Norwegian officer at that 

time), while the following day, he was set 

detention for 30 days. On 26 July 2001 in 

response to a letter to the defence of the 

detainee who had opposed the holding in 

further detention and the legality of 

detention, the legal advisor of KFOR had 

issued a notice that KFOR had the authority to 

hold a person under UN SC Resolution 1244 

in the extent that it was necessary "to create a 

safe environment" and to protect KFOR 

troops and that KFOR had information about 

the implication of Mr Saramati in armed 

groups which were operating in the border 

area between Kosovo and FYROM, and 

evaluated that this person posed a threat to 

the security of KFOR and the Kosovo 

residents30. Ruzhdi Saramati had been in 

detention continuously while on 6 September 

2001 he was sent for trial before the District 

Court. From 17 September 2001 until 23 

                                                           
30 Haxhaj,R (2008) The position of the judiciary in 
Kosovo during the period of United Nations Mission, 
-Masters paper, Faculty of Law in Prishtina, p. 55.  

January 2002 the defence constantly had 

demanded the release from detention while 

the court answer was that the detention was 

entirely the responsibility of KFOR. In 

October 2001 the leadership of KFOR takes 

over a French general. In January 2002 

Ruzhdi Saramati was convicted and 

sentenced for the offense of attempted 

murder under Article 30 line 2, item 6 of the 

Criminal Code of Kosovo in conjunction with 

Article 19 of the Criminal Law of the former 

Yugoslav federation and was sent from the 

KFOR to UNMIK detention centre in Pristina. 

In October 2002, the Supreme Court had 

invalidated the decision of the District Court 

and had returned the case for retrial and the 

accused Saramati had been stopped 

detention.  Ruzhdi Saramati had submitted 

his motion to the Court of Strasbourg on 28 

September 2001 and had complained under 

Section 5 (Right to liberty and security of 

person) and Section 13 (Right to an effective 

remedy) of the Convention relating to his 

detention by KFOR from 13 July 2001 to 26 

January 2002). He also complained under 

Section 6 paragraph 1 (Right to a fair trial) 

and, moreover, under Section 1 (Obligation to 

respect Human Rights) for noncompliance of 

Germany, France and Norway to meet their 

positive obligations to guarantee the rights 
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established in the Convention to individuals 

living in Kosovo31. 

In its decision, announced on 31 May 

2007 for both of these cases the Strasbourg 

Court ruled that it was not competent to 

recognize, evaluate or judge, issues dealing 

with the United Nations Organization32.  

Conclusion 

The Convention has wide application 

in domestic legislation, but the problems 

arise during the implementation of the 

Convention, in particular its provisions 

dealing with the complaint. Kosovo even after 

15 years after the war and seven years after 

its declaration of independence continues yet 

not to be a member of the Council of Europe 

and therefore its citizens continue to be 

deprived of the opportunity to submit 

complaints to the European Court of Human 

Rights. 

The level of protection of human 

rights related to alleged violations 

guaranteed by the Convention, in cases where 

the alleged offenders represent international 

mechanisms, does not extend further than a 

                                                           
31 See Zyberi, G. (2007) Responsibility of the 
Government institutions in terms of respecting 
human rights: Current and Future, ajls. org, Tirana 
(volume 1). See respectively Behrami v. France 
(Case No. 71412/01) and Saramati v. France, 
Norway and Germany (Case No. 78166/01) before 
the European Court of Human Rights (ECHR). See 
also Baku, E. (2007), Kosovars lose court in 
Strasbourg - www.peshkupauje.com, 8/2/2015 
(material taken from the Internet). 
32 Ibid. 

review done by the Advisory Panel on the 

Human Rights and which is only an advisory 

body and does not decide on the 

compensation in the event when verified that 

a violation has actually existed. On the other 

hand, the level of protection of human rights 

related to alleged violations guaranteed by 

the Convention, in cases where the alleged 

offenders represent mechanisms of local 

institutions does not extend farther than a 

hearing before the Constitutional Court of the 

Republic of Kosovo, which also represents the 

last authority in Kosovo regarding 

interpretation of the Constitution. It is of 

particular importance to the citizens of 

Kosovo to have the right and opportunity to 

make complaints to the European Court of 

Human Rights. This would increase the 

responsibilities of the institutions of Kosovo 

to meet accepted standards of advanced 

countries of the west and would help to 

improve the current environment of respect 

for human rights within Kosovo. 

In terms of planned membership in 

European organizations at the present time 

there are indications that Kosovo, during this 

year, will apply for membership in the 

Council of Europe, while in the plan over 

joining the European Union, Kosovo is at the 

stage of discussions regarding the fulfilment 

of tasks on the opening of negotiations 

regarding the Stabilization Association 

Agreement - SAA. Adherence to these 
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organizations is vital for the future of Kosovo. 

This would accelerate the achievement of 

acceptable standards regarding the 

construction of a state institutional system 

and increasing the level of democracy and 

respect for human rights provided under the 

Convention and protected under the 

jurisdiction of the European Court of Human 

Rights. 
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The juridical person as a subject of the private law 

Rexhina Merlika, Aldo Shkëmbi 

Introduction 

The subject of the relations in Civil-

Law System, besides natural persons, are also 

the juridical persons. The concept of a 

juridical person has been in a long way of 

development. We find the beginnings of the 

process of its formation in Roman Law. 

In front of a natural person as the 

subject of civil law, stands the juridical 

person. A juridical person, unlike a natural 

person, is presented as group of persons 

under the conditions specified by law. The 

types of juridical persons that can exist in a 

country and the conditions in which they can 

be created and act as subject to the law , is 

determined  by the system of economic 

relations and the functions of the state, as the 

main form of a political organization under 

human cohabitation. 

The Civil Code does not define the 

meaning of a juridical person. The 

determination of its meaning is made by 

considering key characteristics identified 

during historical and legal development of his 

notion. In the relations of Civil-Law System is 

presented as a collective legal entity of 

persons, but, for the status of a juridical 

person, this feature is not enough, because, 

otherwise, will be treated as a juridical 

person any group of people. A group, a 

collective of persons shall be considered that 

they may be subject to the law only when 

organized according to the criteria 

established by the law. 

The meaning of a Juridical person 

In the relations of Civil-Law system, as 

it is in the relations between persons, entities 

- persons are their constituent elements. In 

civil law, subjects are understood as natural 

and juridical persons who may participate in 

civil relations as a holder of subjective rights 

and civil legal obligations. So we can see that 

subjects of civil law, and therelations of civil-

law system, may be just people, either as 

individuals or as collective formations. 

Specific subjects of civil law are also the 

Albanian state and the agricultural family. 

Our civil legislation has recognized 

differences even between natural persons 

themselves. Minors, and persons with 

psychological conditions cannot enjoy some 

quality that the adults have. Likewise, not all 

collective formations are known as juridical 

persons1. 

It can be said that the quality of being 

the subject of the civil law is a certain 

condition of social and legal quality. Its 

content depends on the social-economic 
                                                           
1 Kondili V., E Drejta Civile 1, Geer, Tirane, 2008. fq. 
139-174. 
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order of a given system and the content of the 

legislation. This quality is revealed through 

two categories: legal capacity and ability to 

act as a legal category.  Besides natural 

persons and the state, also legal entities are 

known as subjects of civil law. As such, they 

participate in therelations of civil-law 

systembetween them, with natural persons 

and the state, realizing rights and fulfilling 

legal obligations. 

The most accepted definition of a 

juridical personas a subject to the law would 

be as follows: Juridical personis a community 

or an organized collective of people, which has 

a certain capital (wealth) to implement certain 

goals and who is recognized as a subject of law 

by the legal order, which means the ability to 

be the holder of rights and obligations. 

Even in theory, the term "juridical 

person" is called not so convenient because 

natural persons are legal, in the sense that 

knowledge of his personality as a subject of 

rights ultimately depends on the legal order. 

But the term "juridical person" is now 

accepted as antithesis of the term "natural 

person"2. 

The issue of the notion and the nature 

of the juridical personis among the most 

controversial issues in the science of law, so 

as a result not even today has not been 

achieved in a well-accepted standstill. A 

collective of persons, who are an organized 

                                                           
2 Civil Code, Republic of Albania. 

community and have fixed assets,to be the 

holder of rights and duties, it is necessary to 

acknowledge such a legal order. This 

possibility of the creation and recognition of 

juridical persons is provided in the basic 

principles of the constitution, being 

considered as one of fundamental human 

rights. 

Everyone has the right to be 

organizedas group for any purpose, under the 

condition of being legal. The only limitation 

enshrined in the Constitution organizations 

and associations is forbidden to pursue 

unconstitutional purposes. 

In the Civil code juridical persons are 

established in an imperative way, with 

approval, by allowing with and without 

registration. The institutions and entities that 

are created withoutregistration cannot follow 

economic purposes. Their creation is decided 

by an act of the competent state body, so the 

registration is unnecessary.  

All other legal entities (public and 

private) should necessarily be registered. 

Exceptionally can be createdjuridical persons, 

but without the need of issuing the permit, 

but only based on the declaration, such as the 

bodies of daily and periodic press. Under this 

approach,it is sufficient that it has been 

established and that his bodies have declared 

him in the competent state body, which is 

aware of the existence of a juridical person. 
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Characteristics of a Juridical 

persons 

The essential characteristics that a 

collective of people has to record to be 

designated as subject to the law areresulting 

from the interpretation of the provisions of 

the Civil Code. These provisions regulate the 

subject of the juridical persons to therelations 

of civil-law system. A characteristic for the 

juridical person is organizational unity. This 

means that the juridical person created as 

such a connections system in order to be a 

single whole, led by the respective body. 

In Article 31 of the Civil Code stated 

that "a juridical person actthrough its organs 

provided by law,in the act of creation or the 

statute, which express his will"3. Given the 

wording of the provision of Article 31 of the 

Civil Code, is clearly evidenced that a person 

acts as a single whole. Specifically, even 

though the juridical person is a collective 

formation of people, features of 

organizational unity is that people who are 

part of this formation cannot be submitted 

each one as the subject of therelations of civil-

law system, but a juridical personas a subject 

law will be appeared  by their bodies. 

The bodies of a juridical person are 

the people who are appointed as such by law, 

in the act of creation or the relevant statute. 

The body of an entity may be a person, and in 

this case, the individual considered or more 
                                                           
3 Article 31 of the Civil Code 

persons who form a group and in this case 

considered collective or collegial body. The 

bodies express and realize the will of this 

juridical person. 

Other characteristic of a juridical 

personthe is property independence. This 

means having owned movable and 

immovable property as well as the realization 

of revenue through administration of these 

assets, necessary for realization of rights and 

fulfillment of obligations in the relations of 

civil-law system. 

A juridical person appears detached 

holder of rights and obligations rather than a 

simple grouping of natural persons who 

constitute it, or natural persons for whose 

interests is been created. 

In these circumstances the property 

of a juridical person distinct from the 

property of the members that composes it. 

The degree of independence property is not 

the same for all juridical persons. Juridical 

persons may or may not be the owner of the 

property that they are using and therefore the 

independence property will depend on the 

type of real rights they enjoy under the 

conditions specified by law or the owner's 

will. Another essential characteristic of a 

juridical person to appear as the subject of 

legal relations in general and therelations of 

civil-law systemin particular is the 

responsibility ofindependent capital (wealth). 

Independent property liability means that for 
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its obligations to the debtor's property with 

the appropriate character, the juridical 

person must answers himself, with his 

property, and not any other juridical person4. 

The bodies of a juridical person 

perform legal juridical actions. These actions, 

the bodies of a juridical person, shall carry 

within their competence (intra vires) and in 

this case they are called to be carried out by 

separate juridical persons. The independent 

property responsibility finds its expression in 

the fact that a person is responsible for 

damage caused by its bodies during the 

fulfillment of certain tasks, but always within 

the limits of his property. For the definition to 

the meaning of the characteristic associated 

with independent property responsibility it is 

necessary to evident that, for compensation 

for damage caused by its organs, legal 

answers within the limits of his capital 

(wealth), but always when its organs acted 

within their powers. Otherwise the damage 

caused outside the defined powers (ultra 

vires), outside their duties, is their fault and 

have personal responsibility. 

The state, the juridical persons of 

state, arenot liable for each other’s, unless it 

is accepted by them or is expressly provided 

by the law. Another characteristic required 

for ajuridical person to be subject to the civil 

law is the name of the legal entity. Juridical 

                                                           
4 Tsitos N., Parime te pergjithshme te se Drejtes 
Civile, Dhori Kote, Tirane, 1931. pp.67.  

person is as subject to civil law in his full 

name and the abbreviated. The name is the 

personal non-property right and for the legal 

entity must express particular purpose of its 

activities. A name of any legal entity that 

conducts economic activities is also his firm. 

Features discussed above are necessary for a 

collective or group of persons to be 

considered a legal entity and, therefore, 

subject to civil law. 

Given the characteristics mentioned 

above, we can define the juridical person as 

the subject of therelations of civil-law system 

that performs every action allowed by law, 

the act of creation or the statute, appearing 

with organizational unity, independence 

property, property liability of independent 

and in their own, who must express purpose 

of its activities. A juridical person is a certain 

group of people with common interest, for 

which objectivism and materialization of 

these interests should take an appropriate 

organizational form. This form is achieved 

through the creation of these social 

organizations as a juridical person5. 

The ways of establishment a 

juridical person 

Juridical persons are not fiction. To 

act, they should be established in the manner 

prescribed by law. Methods or systems for 

                                                           
5 Manuale del Dirito Privato Italiano, ed, II, 
(Biblioteka e Shkolles se Magjistratures, 
Tirane)1996. 
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their creation are determined considering the 

nature of juridical persons. In doctrine some 

ways or system of establishment are distinct: 

1) Moods or order,  

2) Approval or declaration, 

3) Previous permission or consent, 

4) By any other means provided by law. 

The manner of disposal for the 

creation of juridical persons, which is also 

known as prescriptive system, usually is used 

for the creation of public juridical persons. In 

this case the relevant act for the creation of a 

specific juridical person issues relevant state 

body, such as enterprises created by the 

decision of the state administration bodies, 

local or central6. 

The way of the approval or 

declaration for the creation of juridical 

persons is recognized as a way of creating 

juridical persons with free will of natural or 

juridical persons of concrete in the act of 

creation of juridical persons, but this act must 

be approved by the competent authority. 

With the approval or filing system 

,can be created associations that are juridical 

persons, which are created by the free will of 

five or more natural persons or not less than 

two juridical persons pursuing a specific 

purpose, lawful, on the benefit or interest of 

                                                           
6 Semini M., e Drejta e Detyrimeve dhe Kontratave, 
Tirane, 2002. pp. 23-98. 

the public or its members. Association 

members will express the act of creation 

whichon the request of its founders, must be 

registered in court. 

In the meeting of the founders, its 

governing bodies are elected and approved 

the charter, which sets the rules of its 

operation. At the request of its founders 

associations are registered in court in the 

manner prescribed by law. In this case, the 

court controls the statute only compliance 

with the law. 

The way of creation of legal entities 

with the consent of the former or, as is 

known, permitting system, is used in cases of 

creation of juridical persons, after being 

provided with the consent of the competent 

state. In contrast to the method of adoption, 

the competent state permitting system have a 

good look not only in the legality, but also in 

the usefulnessto the opportunity of creating 

specific juridical person, therefore if it is 

appropriate the organization of legal entity 

that is created under the initiative of the 

person or the group. In this way created are 

created for example: nonpublic entities, such 

as non-public universities, private televisions 

etc7. The creation of juridical persons by any 

means provided by law. This order applies to 

the creation of juridical persons that are not 

created by one of the ways discussed above. 

                                                           
7 Omari L., Parime dhe instirucione te se Drejtes 
Civile, 1993. pp. 34-58. 
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Generally in these cases juridical persons 

arecreated without the intervention of the 

state bodies or those cases established by 

law8. 

Conclusions 

The issue of the notion and the nature 

of the juridical personis among the most 

controversial issues in the science of law, and 

so far hasnot been achieved in anall accepted 

stay. 

A collective of people, who constitute 

organized communities and having fixed 

assets, to be the holders of rights and duties, 

it is necessary to acknowledge such legal 

order. 

This possibility of the creation and 

recognition of juridical persons is provided in 

the basic principles of the Constitution, being 

considered as one of fundamental human 

rights. Everyone has the right to be organized 

collectively for any purpose;as long as it’s 

legal. The only limit is enshrined in the 

Constitution prohibited organizations and 

associations to pursue unconstitutional 

purposes. 

In the Albanian Civil Code is received 

classical division of juridical persons in public 

and in private. In the category of public 

juridical persons are entering state 

institutions and enterprises, self-financed or 

                                                           
8 Galgano F., E Drejta Private, Luarasi, Tirane, 
1999. pp. 68-123. 

financed from the state budget and other 

public entities recognized by law as juridical 

persons.  

And private legal entities are 

companies, associations, foundations and 

other entities of private character, which they 

earn thejuridical personalityin the manner 

prescribed by law. 
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The criminal liability of juridical persons 

Rexhina Merlika 

Introduction 

The law in general and criminal law in 

particular have a dynamic character that 

means that with the development of science, 

technology, society and economy, criminal 

law is also been developed and enriched not 

only with new offenses (which is easier to 

happen), but with new principles and 

institutes. 

In this paper I will talk about a 

relatively new institution of criminal law 

doctrine, the criminal liability of juridical 

persons.  In order to understand better this 

institute, it is firstly necessary to know what 

is ajuridical personand to know where we 

should consult more about this doctrine 

because civil legislation does not make a 

definition for this institute. 

A juridical person is a collective body 

that the law has recognized him as particular 

subject, giving the capacity to have rights and 

legal obligations (is understood that the legal 

capacity of a juridical person to act is in the 

same limits decided for the legal capacity of 

thenatural persons). So juridical person is 

nothing but a creation of law (human). 

Galgano says that a juridical person is of the 

same type of species. 

So we could be before a juridical 

person in the legal sense, but it must exist 

three key elements: organizational unity, 

independence propertyand responsibility of 

the independent property. 

Genesis, theory and international 

law for the criminal liability of 

juridical persons 

As noted above, not only the notion of 

a legal person is late notion, moreover the 

notion of his criminal responsibility is even 

later. Creating a general idea on what is a 

legal person, it will be more comfortable to 

talk about its penal responsibility, when’s 

born, theories about juridical persons and 

finally a legal analysis of our legal framework 

in this regard. 

The origins of the concept and the 

implementation of a law that provides 

criminal responsibility for juridical persons 

came as the beginning of industrialization 

and the appearance of corporations 

increasingly powerful, able to have a large 

market. This positions used to give them a 

great power on the economy of the country, 

what increase their ability to perform work 

on criminal elements. 

So as we see this institute is a creature 

of common law, born during the period of 
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industrialization as a need for punishment of 

juridical persons as a result of their growing 

importance as the main subject of legal 

economic life, accepting them as real figures, 

with rights and responsibilities, and business 

skills. A juridical person has a delinquent 

ability, has his autonomous willing that form 

their bodies and various representatives of 

the will of the other members. The existence 

of delinquent ability is the basis for 

punishment for the offense committed. 

But since 1842 until now it is still an 

open debate about the necessity of this 

institute, where the Europeans been more 

skeptical in this regard. The main theories 

about this debate are: the theory of fiction 

and reality theory. 

The theory of fiction says that a 

juridical person is an ordinary fiction, is only 

artifice, in this point of viewonly natural 

persons are subject to the law, but the law 

gives some groups of individuals the quality 

of the legal entity.  

The juridical person will own no 

personal will, so it cannot be responsible for 

the actions of its members or representatives. 

He takes the will from natural persons. 

Moreover if we take into account an element 

of the offense “blame” that has in 

presumption the ability of blame, 

responsiveness, intention and neglect, the 

awareness of breaking the law, the existence 

of these elements may not be proved to the 

juridical person1.  

Problematic is also the application of the 

sentence, because it will equally hit members 

of a juridical person, not just those who 

participate in concrete work, while this is 

contrary to the principle of justice for the ban 

of punishment in innocent persons. Corporate 

Punishment is contrary to the personal 

character of the sentence. Under this concept, 

juridical persons have no delinquent ability. 

This does not exclude the possible application 

of administrative sanctions, preventive 

measures, etc. The theory of fictionleaves 

today more and more room to the reality 

theory. Juridical persons become important 

participants in everyday life and perform 

important economic functions, to the moment 

his representatives commit a criminal act, but 

always in the name and benefit of this 

juridical person who has criminal liability. We 

can see that reality theory has gained ground 

also by the fact that international structures 

has engaged in this regard. 

Principled determination regarding 

the criminal liability of juridical persons 

involved also the UN Convention "Against 

Transnational Organized Crime" of the year 

20007: states are obliged to provide for 

criminal liability of juridical persons for 

participation in serious crimes, involving 

organized criminal groups as well as washing 

                                                           
1 Civil Code of the Republic of Albania. 
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yields from crime. Particularly important is 

the Convention on criminal-law "On 

Prevention of Corruption" by CE in 1998, 

which includes the obligation of states to 

impose criminal liability for juridical persons 

too2. Changes in European penal legislation 

also prompted new definitions of EU directed 

in two directions: the severity of the criminal 

responsibility of authorities and 

representatives of legal entities and in 

establishing the criminal liability of juridical 

persons themselves. With the Convention "On 

protection of EU financial interests" of 19953, 

the EU gradually encompasses the main 

concept for the criminal liability of juridical 

persons that should be held in member 

countries. 

Law on criminal liability of 

juridical persons in the Republic of 

Albania 

The main source of criminal liability 

ofjuridical person in the Republic of Albania 

is the law number 9754, dated 14.06.2007 

"On penal responsibility of juridical 

persons"4, who came to give life to section 45 

of the Criminal Code of the Republic of 

Albania, which up to that time was the main 

source, but incomplete because the provision 

                                                           
2 UN Convention "Against Transnational Organized 
Crime" of the year 2000. 
3 Convention on criminal-law "On Prevention of 
Corruption" by CE in 1998. 
4 Convention "On protection of EU financial 
interests" of 1995. 

itself had a Blanket character (referring to a 

law that came three years late). 

In fact also the Albanian legislator has 

been skeptical to accept or not this institute 

that existed in the penal code of 1995, was 

repealed in 2001, it grew again in 2004, and 

“lexspecialis” came three years later, that 

makes me think that Albanian legislator has 

not incorporated this institute in our 

legislation as a necessity or launched it from a 

ratio that incorporated other states , but as a 

requirement to have a legislation in line with 

EU. This explains some of the shortcomings 

that this law has.In Article 1 of the law it 

comes to the object of the law, what the law 

contains, which are: rules on liability, 

criminal prosecution and types of penalties 

that apply to a juridical person who commits 

the offense. Since the object it’s been 

displayed a deficiency, when the legislator 

has drawn the law objectives has forgotten 

the requirements of Section 45 of the 

Criminal Code, who in his last paragraph says 

expressively that “lexspecialis” should define 

and the offenses for which the juridical 

person is responsible, the law does not make 

such a thing, what in our country takes the 

theory that a person is in principle can 

perform any type of offense5. But this means 

to deny the historical context and ration of 

why this institution was born, so I am of the 

opinion that in the future to change the law 

                                                           
5 Section 45 of the Criminal Code. 
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and to be provided clearly criminal acts 

involving the liability for legal entities, 

because only in this way is realized the 

purpose for which this institution was born. 

In Section 2 comes to criminal law 

enforcement, which understand that in this 

law subjects are private and juridical person, 

domestic and foreign (the latter must have 

been created by Albanian legislation). In a 

possible case if there is a conflict between this 

law and CC or PCC, shall be applied the 

second (first paragraph), from the third 

paragraph comes to surface that there were 

no competition of penal responsibility with 

the civil or administrative, whether all three 

conditions are applied cumulatively. As it 

states and its law enforcement section in time 

and space refer to the general part of the CC. 

Article 3 defines the cases when we 

are before this responsibility, where the main 

element is that the work should be carried 

out on behalf or for the benefit of the legal 

entity and its representative bodies, from a 

person who is under the authority of supra, 

and due to the lack of control by the supra 

bodies . 

Article 4 is the provision descriptive; 

defines the term body and representative of a 

juridical person, any person who acts 

according to the law or juridical person 

charged with the representation, 

management, administration, etc. of a 

juridical person. 

In Sections 5-7 is been spoken to 

some circumstances that do not exclude 

juridical person from criminal responsibility, 

such as the transformation of the juridical 

person, the union and the division of a 

juridical person, it not only to ward 

displacement of the criminal law, but also to 

strengthen the idea that whenever a new 

person is continuously create legacy of the 

first, then it changes the form, but not 

substance. Interestingly in these articles is a 

platoon words... even for offenses committed 

before the date ... of one of the above cases, 

which reinforces what we said above. 

In Articles 8-19 is been spoken about 

the penalties that apply to juridical persons, 

which are divided into major penalties and 

additional penalties (the same system as in 

CC convictions) .Penalties are: a fine and the 

end of the juridical person (equivalent to the 

death penalty for individuals). Seeing the 

legislative technique of Article 9, it appears 

that the legislator has preferred more fine, for 

reasons of having a financial market stability 

and job, I believe. 

The second paragraph of this article is 

not very clear, but given the logic and by 

some laws in power, but Article 10.2 of this 

law, I really think that legislator wanted to 

exclude only end penalty for public juridical 

persons, etc. Additional penalties are 

provided in Article 10, where the legislative 
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technique used (platoon words ... these ...) list 

is peremptory. 

They can be applied in two additional 

sentences at the same time, executed 

simultaneously on the main sentence. Articles 

11 and the following descriptive character, 

which means that is been significantly 

decreased subjectivity by judicial bodies. 

Articles 20-24 define the rules for sentencing 

and rehabilitation. 

In Article 25 we step into the 

procedural part of the law that were the 

actions that are performed for the person 

under investigation and the defendant, to the 

extent possible means. 

Once we created a general idea about 

the criminal liability of legal entities in the 

country, the region and beyond am of the 

opinion that the Albanian legislator is hasty 

when designed this law, bringing a flows into 

the law, too wide (discretionary) and 

unresponsive for a number of other institutes.  

For example …Can it remain an 

offenses committed by juridical personin 

attempt? Kosova legislation (in Article 7 of 

the law specific to August 20116) and the 

Italian (in Article 26 of the specific law7) give 

a positive response, and I am of the same 

opinion and I drive by the logic and definition 

of Attempt. 

                                                           
6 Law no. 04 / L-030, dated 31.08.2011 "On the 
liability of juridical persons for criminal acts." In 
the Republic of Kosovo. 
7 Law No. 231, dated 08.06.2001 "On the criminal 
liability of juridical persons" in Italy. 

Can a juridical person in cooperation 

carry out the offense? In this we give a 

positive response, this results not only from a 

linguistic and logical interpretation of Article 

45/3 of the Criminal Code, but also by article 

25 of the Criminal Code which says people 

without legal or physical separation and 

understood that cooperation canperform as 

well as natural and juridical person8. 

Another point that is not clear in the 

law is what kind of responsibility has 

embraced our law, in this case we are helped 

by Article 45 of the Criminal Code, where we 

come to understand that apart from the 

juridical person responsible is also the 

natural person, then see if there are criminal 

elements in the actions of the latter, to talk 

about the responsibility of a juridical person9. 

But what is unanswered is what will 

happen in a case where the prosecution fails 

to prove that an organ of the juridical person 

has committed the crime or the case when the 

natural person has died without assigning 

punishment, etc., will be applied penal 

liability to the juridical person in this case?  

Other legislations have resolved this 

point, in this hypothetical situation, I am with 

the opinion that considering legislation supra 

and doing a linguistic interpretation of Article 

45/3, just namely platoon words... criminal 

liability of a juridical persons does not 

                                                           
8 Nuni A., civics, Tirana, 2009. 
9 Shegani A., lectures, Tirana 2012, pp. 8-9. 
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exclude that of a natural person ... Well in any 

case the juridical person shall be punished, 

here applied the cascade liability (vicarious 

liability)10.  

Conclusions 

After we presented a picture of a 

penal accountability of juridical person in the 

country, we conclude that the institution was 

fully legitimized in economic realities such as 

the US, France and others, but in our country, 

I do not deny the importance of having such a 

law because Albania is facing the 

globalization aspires to join the EU, but this 

does not justify toincorporate a law in the 

legal system, because some others have not 

taken into account the economic reality in the 

country and without taking into consider the 

organizational way of the market in the 

country. Therefore this law needs to be 

changed in the future by taking into 

consideration not only the country's 

economic conditions, but given an application 

of the principle of legality, the law should be 

clear and understandable. 
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Regimes of real estate in Albania during  

the establishment of democracy after 1991 

Rushit Demo 

Introduction 

Legal regime of the land, in every 

country, has to do with the system of legal 

regulation becomes economic behaviors and 

actions - individual or social group - 

individuals with each other. 

Given that the legal regime of the land 

is linked to the principles and materials of 

formal legal definitions of regulations by the 

law of the legal system, it is always subject to 

development and legal regulation of interest-

based relations economic relations - social 

space in time. 

In this context it has undergone 

significant developments and the legal regime 

of the land in Albania as a result of 

developments in the legal relationship rights 

legal regime of the land as well as 

developments in the system of registration of 

real estate, which have gone through a 

number of stages to reach the stage and form 

today. 

In the past, before the years 90's, 

registration of assets in Albania has been 

fragmented and with a completely different 

model from the concept of today's real estate 

registration. Institutions administering real 

information were cadastre and mortgage; 

before administering state information plots 

of land, while the second served only to urban 

areas, and where the focus was the owner of 

the property, and property transactions were 

not required to pass through it. 

In the early 90s, we undertook a 

series of reforms in the land market. 

Occurred in a very different situation, it was 

necessary start of work to build a new system 

of registration of real estate, which revived 

and began to consolidate after the fall of 

communism in 1991, where he began a " new 

life "of private property, and where the 

regime of property relations on land property 

received reports of new definitions.  

Precisely the aim of this paper is to 

analyze the regime of property relations on 

land property in Albania after the fall-down of 

communism in 1991. 

Real-estate regimes in Albania 

after 1991 

The fall of communism in 1991 began 

the "new life" of private property. The 

privatization process began and continued 

rapidly over some essential laws, as were: 

Law no. 7501, "On Land", Law no. 7652, "On 

privatization of public housing", Law no. 

7698, "On the restitution and compensation 

of property to former owners" and Law no. 
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7699, "On compensation in the amount of the 

former owners of agricultural land"1. 

Starting since 1991, the regime of 

property relations on property over land 

received reports of new definitions. Land 

reform that was announced in Law No. 7501 

"On the ground" and which was later 

enriched by other laws which legally defined 

the legal categorization of non-agricultural 

farmlands and the bases of the reform, 

resulting distribution of farm cooperative 

agriculturalorganizations, and legal 

ownership over land redistribution in 

population in rural areas, initially not 

allowing the sale and purchase of agricultural 

land2. 

Physical lands and the rights on it 

were passed on to the legal possession in the 

form of ownership or use from the villagers, 

through committees at village level, the 

municipality district who had the right of 

giving legal title (tapi) ownership and usage. 

However it is known that the term "land 

reform" has a number of meanings. Can be 

understood as: 

1) the return of land rights to the 

previous owners, a process known as 

return of land, 

                                                           
1 Law no. 7652, "On privatization of public 
housing", Law no. 7698, "On the restitution and 
compensation of property to former owners" and 
Law no. 7699, "On compensation in the amount of 
the former owners of agricultural land". 
2 Law No. 7501 "On the ground", Date 19.0. 1991. 

2) redistribution of land rights by the 

state,give way to the people who 

didn’t possessed land, 

3) land consolidation and also changes in 

land lease relations. 

During 1991 and onwards in Albania 

are well-known withthe meanings ofLand 

Reform (Except consolidation) including 

redistribution of agricultural lands, the return 

of land in urban areas, partly agricultural 

lands of the former farms as well as the rental 

of state lands.Since 1992, privatization 

programs in. Albania moved radically 

forward. The Constitution and legislation on 

privatization itself contained provisions for 

recognition of the right of ownership and to 

allow new owners of the assets you transfer 

from them to others and also the rights of 

those who do not possess the wealth you add 

them.  At the time when the privatization 

process began, Albania had 420 cooperatives. 

After the process, the properties of these 

cooperatives were distributed to 383,600 

peasant families. In 1991, the Albanian 

government took the first steps towards 

establishing an economy market by 

approving the Law no. 7501, "On Land", dated 

19. 07. 1991. 

In 1992, the government took another 

step toward privatization by passing and 

approving in Parliament Law no. 7652, "On 

privatization of public housing", dated 23. 12. 
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1992. State apartments mainly consisted of 

two or three rooms in buildings with more 

apartments. All residents who were 18 years 

old until December 1, 1992, and who were 

registered in the register of civil status were 

eligible to become a co-operator3. 

The documents were used by the 

Office of Immovable Property Registration to 

complete the registration before and stored 

in the archives of the Office of Immovable 

Property Registration. First registration of 

these properties is fully committed 

throughout the country and in general they 

are among the safest properties. 

In 1993, it approved two laws on 

restitution and compensation, to allow the 

return of urban properties. The most 

important aspect of these laws is that they do 

comes to urban land, or "land within the 

yellow line" expropriated after 29 November 

1944. However, as a result of the 

privatization of agricultural land by Law no. 

7501, agricultural land was not returned to 

former owners but instated getting them 

compensation. Although there were various 

names and forms to authorities return / 

compensation, restitution decisions defined 

by different laws are used by the Office of 

Immovable Property Registration for the First 

Registration process. Government programs 

after May 1992, gave priority to support the 

                                                           
3 Law no. 7652, "On privatization of public 
housing", dated 23. 12. 1992. 

establishment of the land market, as existing 

institutions rural Cadastre (under the 

Ministry of Agriculture and Food) and 

Mortgage (depending on the Ministry of 

Justice) were not capable of keeping their 

current records legitimate to who owns and 

what owns, nor to correct significant errors 

or inaccuracies that were made during the 

privatization process. Here it should be noted 

that urban Cadastre has never functioned 

after 1945. Government initiatives in that 

period was supported by technical assistance 

programs funded by USAID and the European 

Union's PHARE project. To study the situation 

(September 1992) and the drafting of the 

action plan, USAID contracted the Land 

Tenure Center at the IT University of 

Wisconsin-Madison, USA, whose specialists 

together with Albanian experts Cadastre, 

Urban Planning, Justice, Army (topography) 

of the Land Institute, etc., they collaborated 

and set benchmarks after the first, step by 

step with legal acts and regulations created: 

1. Coordination Group of work for the 

establishment of Registration System 

of Real Estate (IPRS), chaired by the 

Deputy / Minister of Agriculture and 

Food, to institutionalize System 

Immovable Property Registry 

(Decision no. 81 dated 26.02. 1993)4. 

                                                           
4 Decision no. 81 dated 26.02. 1993. Coordination 
Group of work for the establishment of 
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2. Project Management Unit for the 

construction of Registration System 

Immovable Property under the 

Ministry of Agriculture and Food 

(Decision no. 505 dated 26.10.1993), 

which upheld the decision and Action 

Plan (NMP) of IPRS - That.  

In the framework of this decision 

came and the Order of the Minister of 

Agriculture and Food no. 368 dt.12.15.1993 

"On coordination activity with NMP. Decision 

505 also confirmed the continuation of the 

operation of the Working Group Co. 

3. The Council of Ministers Decision 174 

dated 17.04.1994, which states that 

the Chief of Albania will lead a 

working group to plan Coordination 

of Earth Market action (since the 

appointment of the Chief became 

effective only in February 1996 

activity was led by the general 

manager of NMP-than)5. 

4. Law no. Dt.13.07.1994 7843 as 

amended by Law 9407, dated 

                                                                                       
Registration System of Real Estate (IPRS), chaired 
by the Deputy / Minister of Agriculture and Food, 
to institutionalize System Immovable Property 
Registry.  
5 The Council of Ministers Decision 174 dated 
17.04.1994, which states that the Chief of Albania 
will lead a working group to plan Coordination of 
Earth Market action (since the appointment of the 
Chief became effective only in February 1996 
activity was led by the general manager of NMP-
than) 

19/05/2005 "On the Registration of 

Real Estate". Through this law, the 

Albanian Parliament approved a 

contemporary act, flexible and easily 

controllable in terms of 

implementation. The law supported 

the idea of implementing the Action 

Plan for a building structure6. 

The necessity and principles of 

construction of the system of 

registration of immovable 

properties after 1991 

Privatization programs, which started 

since 1991 by Law No. 7501 "On the ground" 

radically moved forward. Also, the 

privatization of state property, which 

resulted in the transfer of such property to 

the new private owners or to restitution to 

former owners and in some cases, the 

creation of long-term leases by individuals 

possible within a period of 3 - 4 years (1991 

to 1994) the creation of 500,000 (five 

hundred thousand) new owners of 

agricultural land, and many new owners of 

houses and other urban riches which include 

state-owned agricultural enterprises of the 

former agricultural cooperatives. Creating 

around 3 million private estate. It is known 

that the transition to a market economy 

includes the creation of dynamic markets of 

                                                           
6 Law no. Dt.13.07.1994 7843 as amended by Law 
9407, dated 19/05/2005 "On the Registration of 
Real Estate".  
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immovable property, that itself represents 

the transfer of rights from one owner to 

another. For such markets to function 

privatization is necessary (possession of 

rights on land and buildings). But 

privatization alone is not sufficient for the 

markets to function. The potential "buyers" of 

immovable property should be able to 

identify the "real owners" , people who have 

the legal right to sell, lease, mortgage, make 

gifts and leave inheritance. 

In all western market economies it 

has specific institutions dealing with the 

identification of "real owners", but in Albania 

until 1991 there were only land Cadastre 

institution that dealt with the identification of 

the mapping of land "based on the plot of its 

use ". There was a Cadastre of pasture forests 

quite schematic, Cadastre of water, which 

also covered various ministries for different 

purposes (particularly centralized planning), 

without ever existed urban Cadastre. Before 

1991, there were no privately owned land 

and buildings (except residential house in the 

village of partially mainly in urban areas) and 

there was no institution to deal with the 

rights registration of these owners. So it 

should be undertaken major steps to create a 

unified and effective institution of 

registration of immovable properties. But 

even having a modern system of registration 

of immovable properties, it will automatically 

appear a land market with desirable traits, 

without creating a legal framework for the 

promotion and management of land market 

in which transactions will take place so easily 

and for all the members of society. A 

Technical Assistance under the direction of 

financial assistance of USAID (through 

Wisconsinite University - USA) was drafted 

and approved for the Action Plan for creation 

of the Registration System of Immovable 

Property which will facilitate the creation of 

an adequate legal institutional framework for 

the property markets that will arise. The 

drafters of the Action Plan and also of the 

legal framework (foreign assistance of local  

specialists  to Cadastre, justice, land reform, 

urban planning, finance, specialists of the 

Institute of Land etc.) during 1993 were 

familiar with seminars related to the land 

reform, land registration and Cadastre held in 

Copenhagen (Denmark) developed by the 

European Economic Commission from United 

Nations and referred especially in transition 

countries.   

This workshop was continued further 

with the organization of workshops in 

Austria, Hungary, Croatia, Lithuania, the 

Netherlands, Romania, etc. and that ended 

with the preparation of the Guidelines in 

relation to the land administration. These 

guidelines define land administration as a 

process through which land and land 

information can be managed effectively. 
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Conclusions 

The system of registration of real 

estate in Albania has gone through a number 

of stages to reach its present form. In the past, 

property registration has been fragmented 

and with a completely different model from 

the concept of today's real estate registration. 

Institutions administering real estate 

information were Cadastre  and mortgage; 

the first was administering information on 

public land, while mortgages only serve 

urban areas, and where the focus was on the 

owner of the property, and property 

transactions weren’t necessary to pass 

through it. In the early 90s we undertook a 

series of reforms in the land market. These 

reforms resulted in the fragmentation and 

reorganization of the boundaries of parcels of 

land and thus - the creation of over 3 million 

private estates. Transfer of rights from the 

state to the private partner in those days 

created over 500 thousand private owners 

marking the start of construction of a new 

system of registration of real estates. 

 

Bibliography 

1. Law no. Dt.13.07.1994 7843 as 

amended by Law 9407, dated 

19/05/2005 "On the Registration of 

Real Estate". 

2. Law No. 7501 "On the ground". 1991. 

3. Law no. 7501, "On Land", Law no. 

7652, "On privatization of public 

housing", Law no. 7698, "On the 

restitution and compensation of 

property to former owners" and Law 

no. 7699, "On compensation in the 

amount of the former owners of 

agricultural land". 

4. Law no. 7652, "On privatization of 

public housing", dated 23. 12. 1992. 

5. Law no. Dt.13.07.1994 7843 as 

amended by Law 9407, dated 

19/05/2005 "On the Registration of 

Real Estate". 

6. Decision no. 81 dated 26.02. 1993 

.Coordination Group of work for the 

establishment of Registration System 

of Real Estate (IPRS), chaired by the 

Deputy / Minister of Agriculture and 

Food, to institutionalize System 

Immovable Property Registry  

7. Decision no. 505 dated 26.10.1993. 

Project Management Unit for the 

construction of Registration System 

Immovable Property under the 

Ministry of Agriculture and Food. 

8. The Council of Ministers Decision 174 

dated 17.04.1994, which states that 

the Chief of Albania will lead a 

working group to plan Coordination 

of Earth Market action (since the 



Wiedza Prawnicza nr 3/2015 Strona 84 
 

appointment of the Chief became 

effective only in February 1996 

activity was led by the general 

manager of NMP-than). 

 

Rushit Demo, PhD Candidate, European 

University of Tirana, Albania. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Wiedza Prawnicza nr 3/2015 Strona 85 
 

The Constitutional Right to Life 

Gerhard Ismaili 

Introduction  

The phenomenon of life, over the 

centuries, has become a universal legal 

interest in a necessary and sufficient 

condition to provide all the other human 

rights. Protection of human life has not 

always been a priority of the society; 

therefore the realization of this human value 

was the result of a hard intellectual and moral 

effort, which since antiquity has been 

established by the fiery speeches of 

philosophers, effectively to provide the value 

and to place in the forefront of the society the 

man himself. In the modern society, although 

human life is already an indisputable 

inalienable, universal right which is protected 

as a constitutional right as well as with a 

number of international conventions, we can 

say that it has recently started not to be in the 

first plan.  

Terrorist attacks that are taking place all over  

the globe bring uncertainty and prove that 

the right to life, which is a supreme legal 

right, essential precondition for maintaining 

and securing all other rights, has been 

recently placed in the second rank, 

recognizing the sacrifice and loss of lives of 

innocent people and their conversion in 

statistics within the acceptable losses as part 

of a dirty political game for the sake of 

another greater cause, such as the cause of 

security and international pea. In addition the 

fact that the wars conducted in all stages of 

human history seen by the social concept, 

causes uncertainty in the global population as 

it evolves and admits to organize coexistence. 

Without analyzing the social dimension of the 

right to life, just with the starting point, we 

will see that a great effort is done to find the 

manner in which man ensure the indisputable 

inalienable, universal right that is not just the 

right to life. The value that protects the rights 

which we are analyzing is the human life, as a 

synonym of existence implying life as the 

opposite of death. Life is a versatile label that 

can be linked with the ongoing trends 

(processes) in which living things are part of, 

between pollination or mitosis and death. 

Biological definition of life is an issue that has 

sparked philosophical debates in ancient 

times and with its birth scientific discussions 

for centuries as well, which still did not 

provide a mutually and acceptable solution, 

this also due to religious intervention.  

The right to life and the 

constitutional concept 

Subject to constitutional protection is 

life. Biological phenomenon of life is 

perceived and protected as such and not as a 
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right or a social phenomenon. This perception 

to life is borrowed from the biological and 

medical sciences, defining its start and end. 

The current Greek constitution, of 2001, 

obviously guarantees the right to life in 

Article 5, paragraph 2, where it is sanctioned: 

“All persons living within the Greek territory 

shall enjoy full protection of their life, honour 

and liberty irrespective of nationality, race or 

language and of religious or political beliefs. 

Exceptions shall be permitted only in cases 

provided by international law.” As can be 

understood simply by reading the above 

article, as the focus of the provision, would be 

implied the preservation of the universal 

character of the right to life and equal 

protection of domestic and foreign citizens, 

immigrants and other nationalities, as well as 

homosexuals also heterosexuals, for the 

speakers of a language other than native, etc. 

and not the guarantee of the right to life as a 

goal in itself. For this reason, it might be 

considered that the protection and guarantee 

of the right to human life is treated by the 

current Greek Constitution as a clear 

requirement and fundamental principle 

where all other rights underlie. It is therefore 

unnecessary, according to the decision of the 

constitutional legislator, a broader literary 

sanction to consolidate the most basic right of 

all humanity. In a democratic system 

provided by the Greek Constitution, this right 

is sanctioned as the cornerstone and the 

starting point of any effort of the society to 

organize in the best possible way a  

harmonious coexistence of people. This 

positioning of the constitutional drafter, 

minimally raises serious questions and 

doubts, and through a petty analysis we can 

perceive the size of the democratic spirit of 

this constitution, which rightfully considers 

the right to life clearly as the universal and 

indisputable value of a democratic 

community. The article that exactly 

guarantees this right can never be subject to 

temporary suspension1. 

Firstly it is necessary to be emphasized, that 

despite the differences that have arisen, the 

phrase "protection of life" refers only to 

human life, not life in general. The 

Constitution stipulates that the man is the 

carrier and the fair subject, therefore the 

protection is sanctioned only to it. The flow of 

the article with the prediction: “everyone in 

the Greek territory” makes subject of law the 

born and the unborn, fetuses. In relation to 

the right to life of the unborn child, there have 

been developed many debates where 

opposite opinions have been unfolded 

regarding the overall reflection and 

philosophical thinking about the beginning 

and end of human life. This issue will be a 

special issue examined in the pages that 

follow. Another point which we have to 

emphasize is the fact that the protection of 

                                                           
1 Greek Constitution 2001, Article 48. 
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human life is absolute. In this way, the 

Constitution sets out the inadmissibility and 

any exceptions for the protection of 

''benefits'' of life. In this way no exception and 

no form of discrimination is allowed, but it is 

guaranteed that all people are subjects  

carrier of the right to life with the same  

protective and guarantee content.  

Thus we conclude that there cannot be 

provided by a special law any exceptions 

based on nationality, race or language or 

religious or political beliefs. Such 

discrimination is contrary to the democratic 

ideal itself, which is based on the equality of 

all human beings and offers the same 

opportunities to everyone, to freely develop 

their personality in the context of a liberal 

democratic society. Within the absolute 

protection of the right to life it should also be 

noted that it can never ever be considered as 

"unworthy life" for every human being in any 

kind of coherence that a man can be found 

depending on different events. Indeed, often 

the history of mankind, various theories have 

been supported, both in antiquity and 

nowadays, according to which specific 

categories of people exist whose lives are not 

as important, to proceed further with opinion 

that they hinder economic and social 

development of human community. These 

categories, according to the aforementioned 

theories include people with different 

physical disabilities, mental and spiritual 

problems, perceived by humanist thought as 

disabled.  

As an example of such theories can be 

mentioned the Spartan society in antiquity, 

which had legitimated a kind of "eugenics 

policy", according to which weak and 

unhealthy people were eliminated so that 

society be composed only by physically 

strong and sustainable people, and not only, 

but mentally intelligent, bright and 

enlightened etc., but these theories will be 

analyzed from another viewpoint in the 

following pages. Another problem appears to 

be the existence of life or the full life after 

clinical death and in the first phase of 

pregnancy (in cases where the pregnant 

woman wishes the immediate termination of 

pregnancy. In the first case it does not seem 

to have a clear explanation and stance in 

terms of life startup, but in the second, many 

debates arouse, being supported even 

relatively opposite opinions and almost non-

censored, supporting and arguing, once again 

without reservation - objection to abortion 

and its acceptance as well. But I believe that 

this 'riddle' cannot be resolved so simply, 

even with regard to supporters of abortion, 

only with the assessment of the right of the 

pregnant woman '' on her body '' since here 

we discuss about the life of a third person 

(embryo that will likely become a person).  

On the other hand the opinion that does not 

accept as legitimate any disruption of human 
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life, beginning from conception, may have the 

advantage of simplification but at the same 

time the its disadvantage. It is necessary for a 

more intensive analysis of the issue2. It is not 

understood3 the metaphorical use of the term 

'' life '' and especially the so-called ' political / 

legal life or death', which in fact is the state 

legal sanction to a subject (living person) by 

imposing to an individual all the legal 

consequences of a biological death. The latter 

cannot be related to the right to life under 

Article 5.2 but is contrary to Article 2.1 and 

Article 7.2 of the Greek Constitution (human 

dignity).This perception is adopted by the 

Constitution by the science of biology and 

medicine, whose theories are controversial in 

terms of the start and end of life.  

Regarding life, as handled by the legal science 

under the 'umbrella' of a protective right, 

according to a theory4, it is a ''legislated 

good”. The latter 'the legislated good' 'is 

perceived by equivocal criminal science5, a 

systematic-dogmatic and a critical- unearthly. 

In the light of the first, it is perceived as a 

value for which protection is required from 

the criminal legislator, considered as such 

even through regulatory-legal provisions as 

                                                           
2 In details in Chapter 6 for the problematic of 
abortion 
3Article 5.2 of the Greek Constitution, 
Constitutional Law, Personal Rights, Right to Life, 
Sakoulas publications, PD, Dagtoglou, Athens-
Komotini 1991, pg. 194-195. 
4 Special Criminal Law K. N. Androulaki, p. 8. 
5 Hassemer, Theorie und Soziologie des 
Verbrechens, page 19 and ongoing, published in 
1973. 

being a legal target nowadays. In the light of 

the second, '' the legislated good '' constitutes 

what only the fact of its infringement is a 

punishable crime. 

The absolute character of 

protection of the right to life and its 

limits 

Life as a fundamental right protected 

is absolutely by everyone and everything 

both with Article 5.2 of the Constitution and 

specifically by the Criminal Code. In this 

sense and if we have the consent of the victim 

in his death, the latter would not be cause to 

the characterization of the act as '' fair '' and 

unpunished. The right cannot legitimize the 

availability of the person's life as preferred by 

him, if it would cause death and therefore the 

deprivation of every kind of freedom. 

Therefore the criminal protection of the right 

to human life is provided on an absolute and 

unlimited way. 

This particularly implies: 

1) Protection of all forms of human life 

how we accept it. 

2) In every circumstances where life 

takes place. 

Regarding the first (a), it must be 

admitted that life is the target of the attack of 

the punishable act of murder (as it is defined 

by the Criminal Law). But it is also accepted 



Wiedza Prawnicza nr 3/2015 Strona 89 
 

that the infliction of the death of a fetus6, thus 

of an unborn person, intentionally or 

unintentionally is considered a murder, as 

well as infliction of the death of a person on 

the brink of death7. Insignificant, in terms of 

defining a criminal offense, is also the act of 

killing a newborn 'monster’’8 except in the 

case when the baby is developed to the stage 

as he does not resembles the features of a 

human being (Article 299 of the previous 

Greek Penal Code provided '' sentenced with 

imprisonment up to 6 weeks whoever kills a 

living creature born as a ''monster''he not 

resembling human features''. Regarding the 

second (b), in accordance with the absolute 

character of the protection of life, It may not 

be acceptable the recognition of the 

circumstances among which, taking human 

life is justified (acceptable). However, usually 

without being treated as a problem, in case of 

war and protection of constitutional and legal 

order, it is accepted that at least two of the 

legitimized benefits, are so significant, that 

for the sake of their protection the sacrifice of 

human life is justified, and they are. 

The authenticity of the rule of law 

and 2. human dignity 

For the protection of the rule of law, 

in cases of its serious violation, the death 

                                                           
6 Read for permitted abortion 
7 Read for the euthanasia in this article. 
8 Criminal Law, Special Part K. Nikolaou 
Androulakis, Sakoulas publications 1974, pg. 18-
19. 

penalty is legitimized. In this perception, we 

have no offense in cases of the murder in 

circumstances of a necessary protection and 

when the right against which the violation 

opposes, at first glance is considered to be 

inferior in comparison with the right to life, 

e.g. the right to property (the murder by 

guards or police of the a bank robber). In this 

case, the object of the defense is not only the 

right to property (bank deposits in 

banknotes) but it is attributed first of all to 

the authenticity of the legal order. Therein it 

is protected a precious value and a value 

which in some cases is considered superior to 

the right to life. Human dignity is also 

considered superior to the right to life, even 

according to the already accepted opinion in 

Greece, in the following case: (e.g. The doctor 

with the good intention to save the life of a 

seriously injured person and with serious 

damages and unstoppable hemorrhage, blood 

gets by means of physical violence, by a 

person found alone and coincidentally 

situated in the hospital at the time, since the 

latter even though he was initially requested 

to voluntarily provide his blood and was 

explained that it did not constitute any risk 

for his life, he again perseveringly and 

without arguing refused. At first sight even 

though it is considered that the requirements 

of Article 25 Penal Code are met (violence 

and bodily injuries in cases of emergency), 

once again it is admitted that we are before 
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the case of the criminal offense of the 

intentionally injury infliction and the 

deprivation of liberty. This is because the 

action is considered illegal since it opposes 

the human dignity and in the case concerned 

“when the latter is used as just a preserve of 

blood”. 

Considering that the myth of absolute 

protection of life drops, (If only in a unique 

historical event we accept the inferiority of 

''life'' in front of any other good or value, then 

we must also accept that the absolute 

character of the protection of life that the 

Constitution provides is now negotiable) and 

in reference to Article 28 of the Greek 

Constitution’’. international law and 

international agreements ratified by law are 

an integral part of domestic law’’ and Article 

2 of the ECHR, by the baseline of the core 

principles contained in the European 

Convention on Human Rights (Agreement on 

Human Rights and Fundamental Freedoms, 

Rome, 1950, ratified by Law 2329/1953) it is 

admitted that the intentionally committed 

murder is justified only in cases of protection 

in circumstances of violence to the person 

that violate the latter's life and is absolutely 

not admitted in cases where the violated right 

is a property right. 

 

 

Corpus and Animus as conceptual 

definitions 

Constitutional protection of life aims 

two goals, two elements that constitute the 

biological phenomenon of life itself, the 

material and spiritual, matter and energy. 

This division, contrast, in material and 

spiritual was already made by Plato, who 

believed that the body is mortal but the soul 

is immortal and that the latter is subjected to 

successive revival. Christianity also 

recognizes this distinction and reflects that 

after death, the soul is destined to go either to 

hell or to paradise. Today, this difference is 

considered anachronistic and dogmatic and 

from the legal aspect the human life is 

addressed as one and only biological 

phenomenon, physical beings, as a structured 

unit-based on laws of physics and biology. 

The Constitution certainly protects just the 

human life, and indeed in any form displayed 

(e.g. nasciturus). 

The difference of similar concepts  

The term "Life", besides the above 

perception, where it is perceived as a 

biological phenomenon, is has a second 

perception, even more inclusive, broader. 

According to him, life is perceived as the most 

important social phenomenon, as the 

individual participator in each of the various 

social aspects and activities in the framework 

of a coexistent organization. Thus it refers to 
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the political, social, economic life, etc. With 

the provision of Article 5, paragraph 2 ''life'' 

is protected only as a biological phenomenon. 

Relationship with other 

constitutional provisions 

Life except by Article 5.2 of the 

Constitution, is protected by Article 7.3 as 

well (where it comes to the death penalty), 

and from paragraph 1 of Article 5 (where it is 

provided the right of man to participate in the 

social, economic and political life of the 

country. 

Third nature of the right to life 

The right to life is a fundamental right, as is 

the precondition for the existence of all other 

individual rights. Although not belonging to 

the family of the classic civil rights it is 

certainly a personal individual right in the 

sense that it is assigned to every individual. 

Finally, the right to life is not perceived as a 

human freedom, in its classic sense. It has to 

do simply with the biological and organic 

survival / existence of man. It is therefore a 

right to existence and a social right in the 

narrow sense of the word. Constitutional 

protection in this space is unlimited. 

Features of the right to life 

The right to life, in its implementation, 

appears in three dimensions, which, in their 

analysis reflect how important they are, for 

the best protection possible of this 

fundamental right. These dimensions, in the 

perception of which the right to life is 

accomplished, are: 

1) Defensive 

2) Guarantee 

3) Insurer 

Regarding the first dimension of the 

right to life, namely the defensive, Greek 

Constitution stipulates this right as the right 

of defensive character. In other words, every 

citizen and indeed every natural person and 

not a legal entity, may contravene any state 

authority but also private, physical or legal 

entities, not to prejudice his life, a right 

sanctioned absolutely by the Constitution a 

request addressed to everyone (erga 

omnes)9. Implementation of the right in its 

defensive dimension obliges all entities to 

observe it not undermining to its enjoyment 

the carrier, unconditionally.  

Regarding the impact or imposition for 

liabilities as a result of acceptance of 

defensive dimension, (triteenergjia) have 

been supported two theories, the opinion for 

and against this energy. According to the 

opinion of professor A.G.Dimitropoulos, at the 

University of Athens in the Faculty of Law, the 

right to life (as a constitutional right) in its of 

defensive dimension, as the right of defensive 

                                                           
9 In details in pages 50-55. 
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character, is addressed to the third parties as 

well, i.e. individuals, which as well as the state 

have the obligation to not violate its joy. 

According to the opinion of professor 

Dagtoglou, the constitutional right and the 

right to life itself, does not impose the private 

individual to whom no one can be addressed 

with the liability of its non-infringement. In 

such cases, only the state owes. By a simple 

analysis we understand that these thoughts 

are really diametrically opposed but I think 

that realistically they aim for the same goal, 

the best protection possible of life. The first 

opinion tries to give additional arguments in 

the sanctioning of law, expanding entities, 

which are potentially its infringers, 

considering all directly obliged, to observe it 

and not considering necessary the 

dependence link of the implementation of the 

constitutional provisions by the specific legal 

regulation (for example in the case 

mentioned, the provision of the Criminal 

Code and the legislation in force that protect 

life)10. 

The second opinion, considers this 

reference redundant arguing that it is 

sufficient to refer to the Criminal Code for the 

protection of life without needing to use the 

constitutional sanctioning, thus trying to 

force the state to take measures for the legal 

regulation that will realize the 

implementation of this constitutional 

                                                           
10 Chapter 1.2 Section 1- 6 of Albanian Penal Code. 

principle. The second dimension and the best 

known of the law of life is that of so-called 

guarantee. Separately the constitutional 

legislator himself provides this particular 

dimension, in contrast to the foregoing being 

expressed specifically with the word 

"guarantee '. Everyone, without exception, 

have the right to request from the state the 

guarantee of their lives. From of the right 

dimension it is undoubtedly sanctioned the 

state's obligation not only that the latter 

respect the lives of citizens being distanced in 

its activity from its violation, but it goes to 

another level now, in which it is obliged to 

take all necessary measures using legal and 

administrative mechanisms to ensure its 

enjoyment and protection and to oppose by 

force any social phenomenon, in the context 

of economic, social and political development 

that violates the individual life.  

In the bosom of such a society, organized as a 

state of law, where your life is guaranteed, 

firstly by the authorities without denying 

simultaneously the protection from carrier 

himself (defensive dimension) individual can 

live with the assurance that nobody would 

dare to violate the life, at least without 

suffering legal consequences.  

Modern state of law, definitely stole the role 

of defender in all forms of exercise of power. 

This is the reason why it is necessary the 

cooperation of legislative, executive and 
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judiciary powers, to create the best shield 

possible to fully guarantee the right to life.  

It is also important to stress that "the demand 

to a guarantee life 'cannot be developed in 

interpersonal relations “.This means that the 

recipient of protective application cannot be 

other than the state itself. In other words, the 

carrier of this constitutional right is not 

legitimized to require by any natural or legal 

person the guarantee of his life. 

This does not mean, however, that given the 

content of the law, third parties may infringe 

the right to life, but on the contrary, indirectly 

it contributes to the establishment of the 

liability of every individual to respect the 

lives of others being reflected in criminal law 

by means of sanctioning of criminal 

provisions of guarantee character to life by 

making the exemption. Indeed, the Criminal 

Code does not have an imposing character 

towards third parties in the sense of the 

individual liability to guarantee the life, as 

this is a legal liability of the state. To reflect 

the principle of humanity, there is a special 

article, which provides the so-called liability 

for salvation from threats to life. “Whoever 

intentionally does not save someone from a 

danger that threatens the life of the latter 

when he can do this without risking his life 

and health, is sentenced with imprisonment 

up to 12 months. In the interpretation of this 

provision it is perceived the salvation of life 

of a third person with the precondition of not 

endangering the life and health of the savior.  

Survival instinct seems to be considered  

significantly from the criminal legislator, 

justifying the passive attitude of the 

individual, that does not risk his life to save 

someone else.  

Conclusions  

The right of life is the principal and 

basic right of the category of the Human 

rights which is protected from article 2 of the 

European Convention. It has an absolute 

character and it is protected and sanctioned 

almost at every constitution. Through article 

two of the Convention it has been sanctioned 

three deprivations of this right which are 

allowed from the Convention. These three 

deprivations are in defence of any person 

from unlawful violence, which means that the 

state can interfere on the private sphere of 

the person when in front of the society we 

have an unlawful violence. Secondly in order 

to affect a lawful arrest or to prevent the 

escape of a person lawfully detained in one 

prison, when he attempts to go out and 

thirdly in action lawfully taken for the 

purpose of quelling a riot or insurrection 
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Wskazane reformy dotyczące rejestracji działalności gospodarczej  

na przykładzie rejestracji spółek z ograniczoną odpowiedzialnością. 

Wybrane przykłady prac i grupy roboczej komisji narodów 

zjednoczonych ds. Międzynarodowego prawa handlowego (uncitral) 

Kazimierz D. Karasiński 

Wstęp 

Celem artykułu jest ukazanie różnych 

rozwiązań administracyjno-prawnych, zbada-

nych przez Komisję Narodów Zjednoczonych 

ds. międzynarodowego prawa handlowego 

(UNCITRAL)1, skutecznie działających w wie-

lu państwach świata, dotyczących rejestro-

wania i zakładania spółki z ograniczoną 

odpowiedzialnością, które mogłyby uspra-

wnić proces rejestracji sp. z o. o. także  

w Polsce. Rozwiązania te UNCITRAL zawarła 

w dokumencie pt. Best practices in business 

registration2. Wydaje się, że ten praktyczny  

i skondensowany zbiór najlepszych praktyk 

przy rejestracji działalności gospodarczych 

został pominięty w  publicystyce prawniczej, 

a zasługuje, według autora, na wstępne 

rozważenie. Autor ma nadzieję, że przybliżo-

ne przez niego przykłady pozwolą na wska-

zanie polskiemu ustawodawcy, jak również 

                                                           
1 W języku angielskim nazwa brzmi: United 
Nations Commission on International Trade Law, 
skrót: UNCITRAL, http://www.uncitral.org/ 
uncitral/en/about_us.html, 30.05.2015. 
2 United Nations Commission on International 
Trade Law Working Group I (MSMEs) Twenty-
third session, Vienna 17-21 November 2014, Best 
practices in business registration, sygn. A/CN.9 
/WG.I/WP.85, dostępny także: http://daccess-
dds-ny.un.org/doc/UNDOC/LTD/V14/056/65 
/PDF/V1405665.pdf?OpenElement, 30.05.2015. 

praktykom i teoretykom problematyki zwią-

zanej z rejestrowaniem sp. z o. o., właściwych 

rozwiązań administracyjno-prawnych efekty-

wnie stymulujących wzrost liczby przedsię-

biorców w innych krajach. Wydaje się,  

że prace podejmowane w I grupie roboczej 

UNCITRAL powinny też być istotne dla 

ustawodawcy w celach porównawczych, 

związanych prowadzeniem i organizacją 

Krajowego Rejestru Sądowego i rejestrowa-

niem sp. z o. o.3. Ponieważ dokument Best 

practices in business registration dotyczy 

głównie wyników badań opartych na reje-

stracji spółek z o. o., wydaje się on istotny dla 

ustawodawcy także pod kątem porównania  

z obowiązującym w Polsce kodeksem spółek 

handlowych, zwłaszcza przepisów zawartych 

w Tytule III Dziale I dotyczącym sp. z o. o.4. 

I Grupa Robocza (GR) jest jedną  

z sześciu GR, które są ciałami merytory-

cznymi działającymi w ramach UNCITRAL5. 

                                                           
3 Ustawa z dnia 20 sierpnia 1997r. o Krajowym 
Rejestrze Sądowym (Dz. U. 1997 Nr 121, poz. 
769), s. 1-13. 
4 Ustawa z dnia 15 września 2000r. Kodeks spółek 
handlowych (Dz. U. Nr 94, poz. 1037), s. 42-83. 
5 United Nations Commission on International 
Trade  Law, The UNCITRAL Guide. Basic facts about 
the United Nations Commission on International 
Trade Law, Wiedeń 2007, s. 4.  
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23. sesja odbyła się w dniach od 17 do 21 

listopada 2014 roku w Biurze Narodów 

Zjednoczonych w Wiedniu. Celem prac I GR 

jest redukowanie przeszkód prawnych jakie 

napotykają mikro, małe i średnie przedsię-

biorstwa (MMSP)6. Na corocznej 47. Sesji 

UNCITRAL wskazała, że prace powinny się 

skoncentrować nad usuwaniem przeszkód 

prawnych jakie napotykają MMSP w gospo-

darkach rozwijających się, w szczególności na 

kwestiach prawnych związanych z uproszcze-

niem procedury tworzenia działalności 

gospodarczej7. 

Sekretariat UNCITRAL, na wniosek I 

GR, przygotował zbiór najlepszych praktyk 

przy rejestracji działalności gospodarczej. 

Taki zbiór miał być podstawą do przygo-

towania projektu prawa modelowego, lub 

innego tekstu UNCITRAL8, który w szczegól-

ności miałby pomagać w rozwoju MMSP  

w państwach rozwijających się.  

Ponieważ zbiór jest wynikiem badań, 

jakie Sekretariat UNCITRAL przeprowadził 

głównie na podstawie rankingu Doing 

Business9 zostały zbadane rejestracje działal-

                                                           
6 United Nations Commission on International 
Trade Law, Working Group I,Report of Working 
Group I (MSMEs) on its twenty-third session,sygn. 
A/CN.9/825, http://daccess-dds-ny.un.org/doc/ 
UNDOC/GEN/V14/081/43/PDF/V1408143.pdf?O
penElement, 30.05.2015, s. 2. 
7 Tamże. 
8 United Nations Commission on International 
Trade Law, The UNCITRAL…,dz. cyt., s. 13. 
9 World Bank Group, Doing Business Economy 
Rankings,http://www.doingbusiness.org/ranking
s, 30.05.2015. 

ności gospodarczych (DzG) w 189 państwach, 

w tym rejestracje spółek z ograniczoną 

odpowiedzialnością w 139 państwach10. 

Wnioski zawarte w zbiorze wydają się zatem 

właściwie obrazować rożne rozwiązania 

prawne związane z rejestracją sp. z o. o.  

i aktualnie mogą być pomocne dla polskiego 

ustawodawcy, szczególnie w kontekście 

nowelizacji kodeksu spółek handlowych. 

Obecnie trwają prace legislacyjne nad 

nowelizacją. Prace legislacyjne można śledzić 

na bieżąco na stronie internetowej 

Rządowego Centrum Legislacji11 12.. 

Metodami badawczymi zastosowany-

mi przez autora są zarówno badania teorety-

czne, jak i praktyczne. Wszystkie wnioski, 

jakie autor ma zamiar wskazać w niniejszym 

artykule, są efektem bezpośredniej analizy 

treści dokumentu UNCITRAL pt. Best 

practices in business registration13, jak  

i uczestniczącej obserwacji w dyskusji nad 

tym dokumentem14. Zastosowane przez auto-

                                                           
10 World Bank Group, Doing Business 
Entrepreneurship, http://www.doingbusiness.org/ 
data/exploretopics/entrepreneurship, 
30.05.2015. 
11 Rządowe Centrum Legislacji,Projekt ustawy  
o zmianie ustawy – Kodeks spółek handlowych oraz 
niektórych innych ustaw,https://legislacja.rcl.gov. 
pl/projekt/237400/katalog/237434#237434, 
30.05.2015. 
12 United Nations Commission on International 
Trade Law, Working Group I, Twenty-third ses-
sion, Vienna 17-21 November 2014, List of Parti-
cipants, sygn. A/CN.9/WG.I/XXIII/INF/1, s. 6. 
13 Tłum. własne: Najlepsze praktyki przy rejestra-
cji działalności gospodarczej. 
14 Autor artykułu uczestniczył jako członek dele-
gacji Polski na 23. sesję I grupy roboczej Komisji 
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ra metody wydają się pozwolić autorowi  

na wyciągnięcie właściwych wniosków i tym 

samym zwrócić uwagę zainteresowanych 

czytelników na administracyjno-prawne 

rozwiązania, korzystne dla polskiego ustawo-

dawcy. 

Porównanie rejestracji sp. z o. o.  

w Polsce, Hiszpanii, grupie OECD  

i Nowej Zelandii według danych  

z rankingu Doing Business 

W raporcie Banku Światowego Doing 

Business, Polska zajmuje, w skali globalnej 

32. miejsce. Zaliczana jest do państw rozwi-

niętych o wysokim przychodzie. Jednak gdy 

przyjrzymy się na statystyki szczegółowe  

i statystykę pt. rozpoczęcie działalności 

gospodarczej, Polska zajmuje w rankingu 85. 

miejsce15. W skali rocznej 2014 – 2015 odno-

towała spadek z 80. miejsca.   

Koszt rejestracji sp. z o. o. w Polsce 

obliczony został na 12,9 % PKB per capita. 

Czas potrzebny do rejestracji sp. z o. o. to 30 

                                                                                       
Narodów Zjednoczonych ds. międzynaro-dowego 
prawa handlowego (UNCITRAL). Jednym z pun-
któw agendy 23. sesji było omówienie dokumentu 
Best practices in business registration. Patrz: 
United Nations Commission on International 
Trade Law, Working Group I, Twenty-third 
session, Vienna 17-21 November 2014, List of 
Participants, sygn. A/CN.9/WG.I/XXIII/INF/1,  
s. 6., oraz United Nations Commission on Inter-
national Trade Law, Working Group I, Twenty-
third session, Vienna 17-21 November 2014, 
Report of  Working Group I (MSMEs) on the work 
on its twenty-third session), s. 4. 
15 World Bank Group, Doing Business, http:// 
www.doingbusiness.org/data/exploreeconomies/
poland/, 30.05.2015. 

dni. Liczba procedur koniecznych do wyko-

nania przy rejestracji sp z o. o. wynosi 4. Dla 

porównania Hiszpania, która zajmuje 33. 

miejsce w rankingu Doing Business ma 74. 

miejsce w kategorii rejestracji sp. z o. o. 

Różnice są szczególnie zauważalne jak chodzi 

o czas potrzebny na do rejestracji, tj. 13 dni,  

i koszt rejestracji, tj. 4, 6 % PKB per capita16. 

Większa jest za to liczba procedur koniecz-

nych do wykonania przy rejestracji sp. z o. o., 

która wynosi 6. Autor wybrał Hiszpanię  

do porównania z Polską, ze względu  

na sąsiedztwo w rankingu Doing Business17.  

Ponieważ zarówno Hiszpania i Polska 

należą do OECD18. Warto w tym miejscu 

wskazać uśrednione dane dla krajów człon-

kowskich OECD. Według nich koszt rejestracji 

sp. z o. o. wynosi 3, 4 % PKB per capita, czas 

rejestracji wynosi 9, 2 dnia, liczba procedur 

konieczna do wykonania przy rejestracji sp.  

z o. o. wynosi 4, 819.  

W rankingu Doing Business miejsce 1. 

w rejestracji sp. z o. o. zajmuje Nowa Zelandia 

(także należąca do OECD). Wyniki jakie 

prezentuje ranking są wręcz kontrastujące  

                                                           
16 World Bank Group, Doing Business, http:// 
www.doingbusiness.org/data/exploreeconomies/
spain/, 30.05.2015. 
17 World Bank Group, Doing Business, http:// 
www.doingbusiness.org/data/exploreeconomies/
new-zealand/, 30. 05. 2015. 
18 ang. Organization for Economic Co-Operation 
and Development – pol. Organizacja Współpracy 
Gospodarczej i Rozwoju. 
19 World Bank Group, Doing Business, http:// 
www.doingbusiness.org/rankings, Select region: 
OECD high income, 30.05.2014  
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z polskimi. W Nowej Zelandii koszt rejestracji 

sp. z o. o. wynosi 0, 3 % PKB per capita, czas 

rejestracji wynosi ½ dnia, a liczba procedur 

koniecznych do wykonania przy rejestracji 

sp. z o. o. wynosi 1.  

Wyniki badań UNCITRAL zawar-

tych w dokumencie Best practices 

in business registration 

Opłaty związane z rejestracją i przy-

kład kar pieniężnych 

W analizie na którą powołuje się 

UNCITRAL20 zauważono, że najczęściej poja-

wiają się 3 typy opłat. Opłata za rejestrację, 

kara i opłata za informację. O ile opłaty  

są źródłem przychodów dla prowadzących 

rejestry i pozwalają im się utrzymywać, o tyle, 

jeśli są wysokie, to odstraszają przedsię-

biorców przed rejestrowaniem i mogą stano-

wić duże obciążenie finansowe (patrz: Polska: 

12,9 % PKB per capita przy rejestracji spółki 

z. o. o. w KRS). 

Jeśli państwu zależy na rejestrowaniu 

jak największej ilości działalności gospodar-

czych (DzG) np. w formie spółek z o. o.,  

to opłaty powinny zachęcać do rejestracji 

(patrz: Nowa Zelandia: 0, 3% PKB per capita 

przy rejestracji spółki z o. o. w rejestrze). 

Użycie jednej stawki, a tak jest w Nowej 

Zelandii, niezależnie od wielkości sp. z o. o. 

jest sprawą zasadniczą wg UNCITRAL. Są na 

                                                           
20 United Nations Commission on International 
Trade Law, Best pracites…, dz. cyt., s. 9. 

świecie państwa, które w ogóle nie pobierają 

opłaty za rejestrację np. Chile21. 

Kolejną kwestią poruszoną w tekście 

UNCITRAL są opłaty roczne za udział  

w rejestrze. Z wykonanej sondy UNCITRAL 

wynika, że 31% rejestrów państw utrzymuje 

opłaty roczne, 88% pobiera opłaty za zmiany 

w rejestrach. Takie praktyki także są czynni-

kiem negatywnym dla zwiększenia ilości 

rejestrowania przedsiębiorstw22. Ponadto 

UNCITRAL rekomenduje państwom, aby pro-

wadzący rejestr nie pobierał opłat za tzw. 

proste usługi np. wyszukiwanie nazwy. 

Jeśli chodzi o stosowanie kar, 

UNCITRAL uważa, że kary pieniężne powinny 

prowadzić do stałego aktualizowania zgodno-

ści dokumentów ze stanem faktycznym i mieć 

charakter prewencyjny. W systemie norwe-

skim za niedopełnianie obowiązków w termi-

nie przedsiębiorca może być ukarany sek-

wencją kar pieniężnych a w ostateczności 

likwidacją sp. z o. o. Według UNCITRAL kary 

nie powinny być postrzegane przez prowa-

dzącego rejestr jako stałe źródło dochodów 

rejestru23. 

Standaryzacja dokumentów reje-

stracyjnych 

Dokumenty, które mają być wypeł-

niane przez rejestrującego powinny być 

sformułowane w taki sposób, aby bez pomocy 

                                                           
21 Tamże. 
22 Tamże, s. 10. 
23 Tamże, s. 10.  
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urzędnika, czy innego specjalisty, można było 

je samodzielnie wypełnić. Prosty formularz 

powoduje także zmniejszenie ryzyka błędów 

po stronie rejestrującego i prowadzącego 

rejestr. UNCITRAL po dokonaniu badań 

znalazła przykłady szczególne.  

Na Słowacji jeśli internetowe formu-

larze nie zostaną poprawnie wypełnione, 

spółka ma 15 dni do poprawienia błędów bez 

ponoszenia kosztów dodatkowych. Z badań 

wynika, że spośród wszystkich wniosków 

jedynie 25% wraca do poprawy i popra-

wienie trwa nie dłużej niż 2 tygodnie.  

W Niemczech, jeśli rejestruje się prostą 

spółkę z o. o. (do trzech wspólników przy 

założeniu) można użyć formularza wzorco-

wego. W Polsce na stronie internetowej 

Ministerstwa Sprawiedliwości także znaj-

dziemy informacje o rejestrowaniu sp. z o. o. 

przez przy pomocy formularza wzorca 

umowy. Wynika to z nowelizacji ustawy 

kodeks spółek handlowych24. Z badań, na któ-

re powołuje się UNCITRAL, wynika, że  

w 2009 roku 65 państw świata posiadało 

ustandaryzowane formularze rejestracyjne25. 

 

 

                                                           
24 Ustawa z dnia 28 listopada 2014 o zmianie 
ustawy – Kodeks spółek handlowych oraz niektó-
rych innych ustaw (Tekst jednolity: Dz. U. 2015. 
poz. 4) s. 1. 
25 United Nations Commission on International 
Trade Law, Best practices…, dz. cyt., s. 11. 

Ograniczenie zaangażowania sądów 

w procesie rejestracyjnym 

Badania UNCITRAL dowiodły,  

że zaangażowanie sądów w rejestracje 

działalności gospodarczych - prowadzonych 

w formie sp. z o. o. - powoduje, że jest ona 

dłuższa i bardziej kosztowna, niż gdyby była 

przeprowadzana przez administrację publi-

czną. W państwach, w których konieczny jest 

udział sądów przy rejestrowaniu działalności 

gospodarczej, przedsiębiorca potrzebuje 14 

dni więcej na rejestrację. (Dla porównania:  

to oznacza, że w tym czasie w Nowej Zelandii 

można zarejestrować 28 sp. z o. o.) Wyższy 

jest także średni koszt rejestracji: 32% PKB 

per capita w państwach, w których konieczny 

jest udział sądów i 23% PKB per capita  

w państwach, w których rejestr prowa- 

dzi administracja publiczna26. Nie oznacza  

to ostatecznie, że rejestracja przy udziale 

sądów jest nieefektywna. W Austrii prze-

prowadzono reformę, która wyeliminowała 

wiele opłat dodatkowych i zniosła obciąże- 

nia związane ze skomplikowaną procedurą  

i odnotowała skok rejestracji działalności 

gospodarczych w następnym roku27.  

Z badań UNCITRAL wynika, że coraz 

więcej państw reformuje proces rejestracji 

działalności gospodarczej tak, aby był  

on tylko domeną administracji publicznej. 

Powoduje to zmniejszenie kosztów rejestracji 

                                                           
26 Tamże. 
27 Tamże. 
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i zwiększa szybkość rejestracji. Należy 

zwrócić uwagę, że według UNCITRAL takie 

podejście wymaga od państw stworzenia 

scentralizowanego systemu z informacjami, 

najlepiej dostępnego w formie elektroni-

cznej28.  

Korzystanie z usług notariusza 

Jeśli rejestr jest prowadzony przez 

sąd wówczas w wielu przypadkach wyma-

gany jest obowiązkowy udział notariusza. 

Notariusze np. pełnią rolę uwierzytelniającą 

dla składanych w rejestrze dokumentów, 

wydają wymagane przepisami dokumenty 

poświadczające pokrycie kapitału zakłado-

wego. Obowiązek korzystania z usług notar-

iusza generuje dodatkowe koszty przy  

rejestracji sp. z o. o. Skrajne przykłady  

są w Meksyku i Turcji, gdzie koszt rejestracji 

sp. z o. o. to w 80-84% opłaty notarialne29.  

Według UNCITRAL reformowanie 

obowiązkowych usług notarialnych może być 

skuteczne, jeśli wprowadzi się elektroniczne 

ustandaryzowane formularze rejestracyjne, 

bądź obniży opłaty notarialne30. Właściwe 

wydają się przykłady z Europy, gdzie przy-

znaje się notariuszowi szczególne znaczenie 

przy rejestracji sp. z o. o. (i nie tylko tej 

formy)31. W Chorwacji przy można dokonać 

rejestracji w sądzie rejestrowym poprzez 

                                                           
28 Tamże, s. 12. 
29 Tamże. 
30 Tamże. 
31 Tamże, s. 13. 

notariusza w formie elektronicznej, co przy-

spiesza proces rejestracji. W Niemczech jeśli 

kapitał zakładowy spółki wynosi do 1000 

euro, opłata za notariusza wynosi 10 euro.  

Obniżenie lub całkowite wyelimino-

wanie kapitału zakładowego 

Z badań UNCITRAL wynika, że  

w ostatnich latach kwestionuje się obowiązek 

posiadania kapitału zakładowego, który może 

spowolnić powstawanie nowych sp. z o. o. 

Jest to przedmiotem ciągłych sporów. 

Zwolennicy posiadania przez spółki kapitału 

zakładowego podnoszą argument ochrony 

wierzycieli, klientów, inwestorów. Jednak  

po wielu obserwacjach zauważono, że posia-

danie minimalnego kapitału zakładowego nie 

ma wpływu na ochronę wierzycieli w takim 

stopniu jak po prostu staranne zarządzanie 

spółką32. Jeśli przedsiębiorca nie dokłada 

należytej staranności przy prowadzeniu 

swojej działalności gospodarczej, to posia-

danie minimalnego kapitału zakładowego  

nie uchroni go przed upadłością. Według 

UNCITRAL zapobieżeniem sytuacji braku 

ochrony wierzycieli, inwestorów, konsumen-

tów jest wprowadzenie takich zmian legisla-

cyjnych, które nakażą spółkom bez minimal-

nego kapitału zakładowego, bądź z niskim 

kapitałem, robienie testów wypłacalności 

(tak jest np. na Mauritiusie)33. Można też 

                                                           
32 Tamże. 
33 Tamże. 
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wprowadzić obowiązek audytu, który  

ma raportować o stanie finansowym spółki  

i informować czy spółka jest w stanie się 

utrzymywać ze swoich przychodów34. 

Włochy obniżyły wysokość minimal-

nego kapitału zakładowego w sp. z o. o.  

do 1 euro, wprowadzając jednak progresy-

wną kapitalizacje – polega ona corocznym 

odkładaniu określonej procentowo kwoty  

z dochodów spółki, aż do wysokości wyma-

ganej przez szczegółowe przepisy35. 

Z raportu Doing Business 2014 

wynika, że na 189 zbadanych państw 99 nie 

wprowadza obowiązku minimalnego kapitału 

zakładowego dla sp. z o. o., z czego 39 państw 

wycofało ten obowiązek w ciągu ostatnich 7 

lat36.  

W innych wypadkach w sposób zna-

czący obniżono wysokość minimalnego kapi-

tału zakładowego w sp. z o. o. np. w Polsce,  

na Węgrzech, w Niemczech, Francji, Chor-

wacji. Po wprowadzeniu tych zmian odnoto-

wano w następnym roku średnio łącznie 85% 

wzrost dziennej rejestracji nowych sp. z o. o. 

w Polsce, na Węgrzech, we Francji i Niem-

czech37. 

Jeden numer identyfikacyjny 

Zakładanie sp. z o. o. wiąże się z jej 

rejestrowaniem w łącznie kilku rejestrach  

                                                           
34 Tamże, s. 14. 
35 Tamże. 
36 Tamże, s. 14. 
37 Tamże. 

i różnych instytucjach: np. w Polsce – 

Krajowy Rejestr Sądowy,  Zakład Ubezpieczeń 

Społecznych, Ministerstwo Finansów - numer 

identyfikacji podatkowej (NIP), Główny Urząd 

Statystyczny - numer w Rejestrze Gospodarki 

Narodowej (REGON). W większości wypad-

ków te urzędy, instytucje i agencje rządowe 

potrzebują do wypełniania wniosków tych 

samych danych, które zazwyczaj już zawarte 

są w rejestrze przedsiębiorców.  

W 2001 Malezja wprowadziła karty 

indentyfikacyjne dla spółek, zawierające 

informacje rejestrowe, w 2010 wprowadzono 

w pełni zautomatyzowany system elektro-

niczny. W Indiach stosuje się numer 

indentyfikacyjny spółki do wszystkich celów 

podatkowych. W Singapurze, w styczniu 

2009, wprowadzono numer identyfikacyjny 

dla spółek pozwalający załatwić wszystkie 

sprawy związane z organami i instytucjami 

państwowymi. Zgodnie z dyrektywą Parla-

mentu Europejskiego nr 2012/17/EU nałożo-

ny został wymóg prawny na państwa człon-

kowskie UE nadania numerów identyfika-

cyjnych spółkom do przyszłego rejestru, 

który będzie połączeniem wszystkich rejes-

trów państw członkowskich38. 

Specjalne numery identyfikacyjne dla 

spółek mają też inne atrybuty: łatwą dostę-

pność informacji, uproszczenie procedur 

administracyjnych, szybką wymianę informa-

cji pomiędzy organami administracyjnymi. 

                                                           
38 Tamże, s. 15. 
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Wprowadzenie takiego rozwiązania 

wiąże się oczywiście z potrzebą utworzenia 

specjalnego, scentralizowanego systemu, 

bądź reformy pozostałych tak, aby mogły 

współpracować ze sobą. Możliwa jest 

konwersja dotychczas wydanych numerów  

w jeden numer. W Belgii zdecydowano  

o użyciu numeru VAT jako numeru identyfi-

kacyjnego, rozwiązanie takie wydaje się 

bardzo rozsądne i nie wprowadza zamie-

szania w pracach organów administracji.  

W Norwegii zdecydowano o połączeniu 

rejestrów różnych organów i wyznaczenia 

nowego numeru identyfikacyjnego dla każdej 

działalności gospodarczej39. 

Zasada jednego okienka 

Jest to wg UNCITRAL jedna z najbar-

dziej popularnych reform na świecie40. Idea 

polega na stworzeniu jednego miejsca,  

w którym przedsiębiorca będzie mógł 

uzyskać wszystkie potrzebne informacje 

ogólne, poznać konieczne procedury do speł-

nienia przy rejestracji i wszystkie formalności 

załatwić w tym samym miejscu - bez 

konieczności odwiedzania innych urzędów. 

Okienko takie ma w założeniu przesyłać 

informacje i dokumenty do zainteresowanych 

urzędów. Tzw. jedno okienko nie musi być 

koniecznie określonym miejscem w danym 

                                                           
39 Tamże, s. 16. 
40 Tamże, s. 17. 

urzędzie, może być to całkowicie elektro-

niczna forma dostępna w internecie41. 

Odnosząc się do badań UNCITRAL, 

aktualnie 96 gospodarek korzysta z jednego 

okienka. 35 z nich wprowadziło jedno 

okienko w ciągu ostatnich 5 lat. W tych 

państwach liczba nowych działalności gospo-

darczych wzrosła w dwukrotnie krótszym 

czasie, niż w tych, które nie mają takiego 

rozwiązania. W Portugalii po wprowadzeniu 

reformy jednego okienka liczba rejestro-

wanych działalności gospodarczych wzrosła  

o 17% w stosunku do roku poprzedniego42. 

Do wprowadzenia jednego okienka 

potrzebne jest ustalenie współpracy organów 

administracji, wydzielenie nowych przepisów 

dla jednego okienka, wydzielenie nowych 

środków budżetowych i wyszkolenie specjal-

nie przygotowanych urzędników. Istotną 

kwestią dla UNCITRAL jest też nadzór urzę-

dników pracujących w jednym okienku  

i umieszczenie ich w tzw. otwartej prze-

strzeni, aby byli widoczni cały czas – powo-

duje to zmniejszenie ryzyka korupcji. Tak 

postąpiono w Indonezji43. 

Podsumowanie 

Rejestracja sp. z o. o. w KRS jest 60 

razy dłuższa i 41 krotnie droższa niż w Nowej 

Zelandii w podobnym rejestrze – używając 

wskaźnika z PKB per capita. To znaczy,  

                                                           
41 Tamże, s. 17. 
42 Tamże, s. 18. 
43 Tamże, s. 19. 
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że Nowozelandczyk używając tego przeli-

cznika, za cenę 12, 3% swojego PKB per 

capita zarejestruje 41 spółek. Oczywiście PKB 

per capita w Nowej Zelandii jest ponad 3 

krotnie wyższe niż w Polsce, ale całkowity 

koszt rejestracji spółki w Nowej Zelandii  

to, przeliczając na złotówki ok. 450 złotych 

(160, 2 dolara nowozelandzkiego)44. Jest  

to o 25% taniej niż cena opłaty rejestrowej  

w Polsce wraz z publikacją w Monitorze 

Sądowym i Gospodarczym45. 

Spółka z o. o. w Polsce posiada swój 

numer w KRS, ale musi mieć osobny nr NIP, 

osobny nr REGON, oraz zapisać się do Zakła-

du Ubezpieczeń Społecznych dla pokrycia 

świadczeń ubezpieczenia pracowników.  

W Nowej Zelandii podczas rejestracji 

elektronicznej – otrzymujemy jeden numer 

identyfikacyjny, dzięki któremu wszystkie 

inne organy państwowe i urzędy otrzymują 

wymagane prawnie informacje o zarejestro-

wanej spółce. Nie ma żadnej konieczności 

dodatkowego wypełniania formularzy  

i odwiedzania urzędów. 

Idea jednego okienka, która była 

wielokrotnie poruszana w polskiej opinii 

publicznej także jest godna do rozważenia 

przez ustawodawcę. Patrząc na wyniki 

                                                           
44 Przy kursie 2, 7393 zł za 1 dolara nowozelan-
dzkiego, z 30 kwietnia 2015r. według danych NBP,  
Tabela nr 083/A/NBP/2015 z dnia 2015-04-
30.,www.nbp.pl/home.aspx?f=/kursy/kursya.html
, 30.04.2015. 
45 World Bank Group, Doing Business, http:// 
www.doingbusiness.org/data/exploreeconomies/
poland/#starting-a-business, 30.05.2015. 

państw, które wprowadziły takie rozwiązania 

np. Portugalia (17% wzrost rejestracji), 

można wnioskować że stało się to z korzyścią 

dla rejestrujących i prowadzących rejestr. 

Taka reforma najprawdopodobniej odniosła 

by pozytywny efekt także w Polsce.  

Odnośnie minimalnego kapitału 

zakładowego w sp. z o. o. W Polsce aktualnie 

prowadzona jest reforma sp. z o. o., tak aby 

mogła ona zostać założona przy pokryciu 

kapitału zakładowego w wys. 1 złotego. 

Spółkę taką prof. S. Sołtysiński nazywa 

beznominałową, ponieważ można by było 

tworzyć w niej udziały bez określonej 

wartości nominalnej (o tym decydowaliby 

wspólnicy spółki). Odnośnie ochrony wierzy-

cieli spółka z o. o. beznominałowa miałaby 

wprowadzić obowiązkowe testy wypłacalno-

ści. Ta zmiana dotyczyć ma także aktualnego 

typu sp. z o. o. z wysokością kapitału 

zakładowego na poziomie minimalnym 5 tys. 

złotych. Spółka beznominałowa nie wykluczy 

z kodeksu spółek handlowych dotychczaso-

wego typu sp. z o. o.46. 

Należy tu wskazać, że owa reforma 

wzbudza sporo dyskusji w środowiskach 

zainteresowanych nowelizacją, szczególnie  

w środowisku prawniczym. Niektórzy przed-

stawiciele doktryny mówią nawet o całko-

                                                           
46 R. Pasterski, Spowiedź współsprawcy projektu, 
Rzeczpospolita, 16 października 2013r., http:// 
prawo.rp.pl/artykul/1056970.html, 30.05.2015. 

http://www.nbp.pl/
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witym odkapitalizowaniu spółki z o. o.47  

W kwietniu 2015 roku kilkanaście katedr  

i zakładów naukowych uniwersytetów pol-

skich skierowało list otwarty do ministerstwa 

sprawiedliwości w sprawie nowelizacji prze-

pisów dotyczących sp. z o. o.48. 

 

Streszczenie 

Jesienią 2014 roku I grupa robocza 

UNCITRAL, na 23. sesji, pracowała nad 

dokumentem poruszającym sprawy rejestra-

cji działalności gospodarczych w różnych 

państwach świata. Artykuł ma na celu 

przybliżenie niektórych wniosków prawnych 

wynikających z dokumentu Best practices  

in business registration, które mogą być 

użyteczne dla polskiego ustawodawcy  

w przyszłości oraz współcześnie w celach 

porównawczych. Artykuł skupia się przede 

wszystkim na kwestiach związanych z reje-

stracją sp. z o. o. w różnych państwach świata. 

Przedstawia przykłady najkorzystniejsze wg 

UNCITRAL i Banku Światowego, oraz polskie 

rozwiązania.  

                                                           
47 A. Kidyba, K. Kopaczyńska-Pieczniak, Gra  
na przetrzymanie, czyli obowiązuje wola mniejszo-
ści, Rzeczpospolita, 3 października 2013r., http:// 
archiwum.rp.pl/artykul/1219427-Gra-na-prze-
trzymanie-czyli-czy-obowiazuje-wola-mniejszo-
sci.html, 30.05.2015. 
48 D. Niedzielska-Jakubczyk, Rokosz w sprawie 
kodeksu spółek. Eksperci krytykują rządowy pro-
jekt., Gazeta Prawna, 13 kwietnia 2015r, http:// 
prawo.gazetaprawna.pl/artykuly/864940,rokosz-
w-sprawie-kodeksu-spolek-eksperci-krytykuja-
rzadowy-projekt.html, 30.05.2015. 

Indicated reforms in business registration  

on the example of limited liability company 

registration. Selected works of the United 

Nations Commission on International Trade 

Law I Working Group 

Summary 

In autumn 2014 UNCITRAL I Working Group 

on its 23rd session considered issues related 

to business registration in different states. 

Objective of this article is to highlighted some 

selected legal conclusions which have been 

raised in document named Best practices in 

business registration. It should be useful for 

Polish lawgiver on its future legislative work 

and also nowadays to compare with other 

solutions. Issues raised by this article are 

connected especially with registration  

of limited liability company in different states. 

Article highlights also examples of Polish 

solutions, and examples recognized by the 

UNCITRAL as the most advantageous.  
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